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NOTE:
Presidential Policy Management of
Agency Rules Under Reagan Order 12,498
Ann Rosenfield*

I. INTRODUCTION
xecutive Order 12,498,' "Regulatory Planning Process," establishes a comprehensive process for management of agency rulemaking aimed at producing an annual program reflecting the administration's regulatory policies and political preferences. Agency heads
are admonished to determine "at the beginning of the regulatory
process, not at the end, whether a given regulatory venture is consistent with the goals of the administration and whether agency resources
should be committed to it." ' 2 In scope and substance, the order repreE

sents a significant departure from previous presidential oversight
mechanisms.' The order makes consistency with administration poli*Third year student, Washington College of Law, American University, Washington, DC.
'Exec. Order No. 12,498, 50 Fed. Reg. 1036 (1985). [hereinafter Exec. Order No.
12,498]. The order applies only to executive agencies, and does not affect independent
agencies such as the Federal Trade Commission.
2President's Memorandum for the heads of Executive Departments and Agencies,
Development of Admuinistration's Regulatory Program, 21 WEEKLY COMP. PRES. Doc. 1,
13 (Jan. 4, 1985). [hereinafter President's Memo Jan. 4, 1985].
'President Ford's Exec. Order No. 11,821, 3A C.F.R. § 203 (1974), reprnted in 12
U.S.C. § 1904 app., at 766 (Supp. V. 1975) required all executive branch agencies to
prepare inflation impact statements whenever a major new rule was proposed. This
effort was designed to encourage agencies to consider economic factors beyond the
express requirements of their statutes. These inflation impact statements were reviewed
by the President's Council on Wage and Price Stability. The Council, however, had no
authority to require agencies to change the rules. Note, The Inflation Impact Statement
Program:An Assessment of the First Two Years, 26 AM. U.L. REV. 1138 (1977).
President Carter's Exec. Order No. 12,044,3 C.F.R. § 152 (1979), expanded the review
of agency rulemaking on an intra-agency basis. The Carter order provided for review of
'significant" proposed rules by the promulgating agency. The agencies themselves were
required to evaluate the impact of a proposed rule and to consider alternative
approaches. Moreover, each agency determined whether a rule was "significant" and,
each agency published its
own semi-annual agenda of forthcoming rules. Three bodies,
the Regulatory Council, the Council on Wage and Price Stability, and the Regulatory
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cies and priorities the new standard4 by which any agency initiative is
measured, thereby altering and subverting the process of administrative decisionmaking. The order requires that all rules,' from conception to implementation, reflect current administration policy, precluding regulatory initiatives" and exerting authority in a pernicious and
unprecedented manner.
Section II compares the provisionsof Executive Order 12,498 with
those of Executive Order 12,291. Section II discusses how the new
Reagan order substantively and procedurally enhances presidential
power over administrative rulemaking and evaluates the implications
of executive control in agency decisionmaking.
Section III addresses the constitutional questions and policy considerations raised by Executive Order 12,498. First, it considers whether
the exercise of authority is consistent with the central principles underlying the theory of separation of powers. Second, it analyses the order
from the perspective of key Supreme Court cases dealing with inherent
presidential powers under Article II. This section questions whether
the authority asserted under Executive Order 12,498 would be upheld
by the current Supreme Court. And third, this section evaluates the
policy arguments advanced by supporters and opponents of presidential control of administrative rulemaking. It discusses whether the new
order responds to the perceived problems in agency rulemaking that
have stimulated pressure for greater executive control.
Section IV observes how the Office of Management and Budget
(OMB) reviews agency rules under Executive Order 12,291. It describes OMB's substantive enforcement powers and highlights the
practices that OMB has employed to impose the presidential will on
administrative agencies. It focuses particularly on OMB influence on
Environmental Protection Agency (EPA) regulations and suggests that
OMB input has affected EPA decisionmaking.
This paper concludes that the authority asserted under the new
Reagan order cannot be sustained under the president's Article II

Analysis Review Group all received agency rules. None of these entities, however,
possessed the authority to assume a central standard setting role or to enforce the
agencies' regulatory analysis.
See Exec. Order No. 12,291, infra note II and accompanying text at note 40.
'Exec. Order No. 12,498 at §§ l(b), (d), 2(b), 3(a)(i), (ii).
5Id.
at § I(b).
6
Bulletin No. 85-9 at § 7 from OMB Director David A. Stockman to the Heads of
Executive Departments and Agencies, The Administration's Regulatory Program-1985
(Jan. 10, 1985). (limited circulation). [hereinafter Bulletin No. 85-9]. Section 7 precludes
executive agencies, to the extent permitted by law, from committing any resources to
regulatory actions inconsistent with the regulatory goals of the administration.
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powers. The president has failed to demonstrate the requisite functional nexus between the power to supervise and guide agency policy
formation and the president's duty under the Take Care clause. The
exercise of authority under Executive Order 12,498 substantially impairs Congress' ability to perform its oversight function. OMB supervision of agency rulemaking under Executive Order 12,291 reveals a
number of practices that already operate to coerce regulatory outcomes. Therefore, the paper concludes that enhancement of OMB
authority will result in a further evisceration of executive agency discretion.
II. THE REGULATORY MANAGEMENT SCHEME
UNDER EXECUTIVE ORDER 12,498
The stated aim of Executive Order 12,498 is to create a coordinated
process for developing the administration's regulatory program and
establishing the administration's regulatory priorities.' In furtherance
of this goal, the order directs each executive agency subject to Executive Order 12,291 to submit annually to the Director of the OMB a
statement of its regulatory policies, goals, and objectives for the coming
year and information concerning all significant regulatory actions
underway or planned.9 The order specifically charges each agency
head with ensuring compliance with the substantive and procedural
requirements of the order.'" Substantively, the order mandates that the
agency head shall adhere to the regulatory principles stated in section 2
of Executive Order 12,291 and the August 11, 1983, Report of the
Presidential Task Force on Regulatory Relief, "Reagan Administration
Regulatory Achievements." '"I Procedurally, the order requires that the
7
Exec. Order No. 12,498.
'Bulletin No. 85-9 at § 4. The following agencies are subject to Executive Order
12,498: Department of Agriculture, Department of Commerce, Department of Education, Department of Energy, Department of Health and Human Services, Department of
Housing and Urban Development, Department of Interior, Department of justice,
Department of Labor, Department of Transportation, Department of the Treasury,
Environmental Protection Agency, Equal Employment Opportunity Commission,
General Services Administration, Office of Personnel Management, Small Business
Administration, Veterans Administration.
'Exec. Order No. 12,498 at § 1(a).
"Id. at § 1(b).
"Id. at § I(d). See generally, Exec. Order No. 12,291, 3 C.F.R. § 127 (1982), reprinted in 5
U.S.C. § 601 at 431-34 (1982). [hereinafter Exec. Order No. 12,291]. Sections 2(a) and
(e) of Executive Order 12,291 require agencies to base administrative decisions on
"adequate information concerning the need for and consequences of proposed government action" and to set regulatory priorities that will maximize the aggregate net
,potential benefits to society when the societal costs and benefits are compared.
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agency head submit to the OMB Director an overview of the agency's
regulatory policies, goals and objectives for the program year. 2 In
addition, the order provides that its procedures are intended to complement those authorized by Executive Order 12,291."
The current Reagan order, like its predecessor, can best be analyzed
by dividing its reportorial, substantive, and managerial provisions. 4
This framework is useful for understanding how the order is intended
to operate and for distinguishing it from the other mechanism in the
Reagan regulatory management system, Executive Order 12,291.
A. Reportorial Provisions
1. Reportorial Obligations Under Executive Order 12,498
The reportorial provisions of Executive Order 12,498 are at once
more expansive and comprehensive than anything contemplated
under previous executive orders. 5 Three significant features of the
new Reagan order illustrate this departure. First, unlike previous
executive orders, the new Reagan order imposes a two-tiered reporting system. Executive agencies are required to report general information on all significant regulatory actions.'6 In addition, the OMB Director can require the executive agencies to categorize and prepare
detailed analyses of many of these significant regulatory actions. 7
The Report of the Presidential Task Force On Regulatory Relief dated August 11,
1983, entitled "Reagan Administration Regulatory Achievements," identifies ten Regulatory Policy Guidelines.
President Reagan's Task Force on Regulatory Relief was formed in 1981 to facilitate
the implementation of the administration's regulatory program initiated by Executive
Order 12,291. The Task Force was intended to bean appeals board from OMB decisions
under the executive order. OMB, however, has cited only one occasion in which an
agency brought a dispute with OMB to the Task Force. Indeed, there were charges that
the Task Force was really an appeal board for disgruntled elements in the regulated
sector. The Task Force disbanded in August 1983 after issuing its report. See Exec.
Order No. 12,291 at § 6. See also C. Boyden Gray, Remarks at Transcription of Hall of
Flags Reg Reform Briefing (April 10, 1980), reprinted in ROLE OF OMB IN REGULATION,
infra
note 180, at 92.
' 2Exec. Order No. 12,498 at § 2(a).
1Id. at § l(c).
4
See Shane, PresidentialRegulatory Oversight and the Separation of Powers: The Constitutionality of Executive Order 12,291, 23 ARIz. L. REV. 1235, 1238 (1981). For analytic
purposes, Professor Shane suggested subdividing Executive Order 12,291 into reporting, substantive, and managerial provisions to better understand how the order is
intended to work, and to highlight the questions of presidential authority implicitly
raised by the order.
"See supra note 3.
"Exec. Order No. 12,498 at § 2(a).
' 71d. at § 2(c). This section does not provide a title for the detailed analysis of prerulemaking actions required by the order. For analytical and definitional purposes, I have
called this requirement a "critical analysis."
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Second, reporting obligations are triggered earlier than under any
previous executive order. Reporting is required at the time the agency
begins to formulate the rationale underlying a rule." Thus, reporting
under the new order involves the nascent stages of policy development
as well as the reporting of proposed regulations. And finally, the order
makes the agency head the officer in charge of executing the reporting
obligations." Naming the agency head, rather than the agency itself, is
an important enforcement mechanism in the new Reagan order.
Under the two-tiered reporting system, the head of each agency is
required to submit an overview of the agency's regulatory agenda" and
a critical analysis of the regulatory actions described in the agenda.2
The overview must provide a statement of the agency's policies, goals,
and objectives for the forthcoming year, a description of any significant
rulemaking action planned or underway, and any information
collected or developed in anticipation of the commencement of a
rulemaking proceeding. 3 Quite simply, the overview reporting requirements touch upon every facet of the rulemaking process. The
completed overview comprises the agency's "Draft Regulatory Pro24
gram" for the annual reporting period.
2
In addition, each agency head must submit a critical analysis 5 of
'
every significant regulatory action" described in the agenda. The critical analysis enhances agency reporting obligations for significant regulatory actions in four important respects.
First, the critical analysis extends the definition of a "significant

"Id. at § 2(a).
"5 Compare Exec. Order No. 12,291 at § 3. Significantly, in the first Reagan order, the
reporting responsibilities fell on the agency as a whole.
2
Exec. Order No. 12,498 at § 2(a).
2
Id. at § 2(c).
2
Id. at § 2(a). See generally, Bulletin No. 85-9 at § 5(c). Section 5(c) provides the
definitions of all regulatory actions covered by Executive Order 12,498. Covered regulatory actions include: prerulemaking actions, rulemaking actions, and significant regulatory actions.
23
Bulletin No. 85-9 at § 5(a). "A 'prerulemaking action' is any important action taken to
consider whether to initiate, or in contemplation of rulemaking; publication of advance
notices of proposed rulemaking and all similar notices, publications, and requests for
public comment; and development or dissemination of draft guidelines, policy proposals, strategy statements, and similar documents that may influence, anticipate, or could
lead to the commencement of rulemaking proceedings at a later date."
"Id. The bulletin states that the annual reporting period will begin April 1, 1985, and
close
March 31, 1986.
5
Id. at § 5(b), (c), (d).
"0Id. at § 5(c). The new order increases reporting requirements for administrative
agencies by designating as potentially "significant" any activity taken pursuant to a
rulemaking. See also Exec. Order. No. 12,498 at § l(b).
1
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regulatory action." Under the new Reagan order both prerulemaking27
and rulemaking 28 actions may be classified as "significant." The new
order identifies seven different criteria 29 that, independently, will
cause an action to be deemed "significant" and trigger reporting. Even
more important, however, Executive Order 12,498 permits the OMB
Director to classify any regulatory activity as "significant," even if it does
not fall within the ambit of the named criteria." Therefore, almost any
agency regulatory initiative may be subject to extensive reporting requirements.
Second, the critical analysis requires identification of the regulatory
status of an agency action. The agency head is required to indicate
whether the significant regulatory action is to be submitted for an
initial or later review.3 ' Here, the key concern is whether the agency has
2
responded to the changes suggested in the earlier review process.1
Most importantly, however, the critical analysis compels the agency
to report the need for the regulatory action, making reference to
several key assumptions. For example, the agency head must summarize any market failure creating a perceived need for regulatory action,
explain why private interests are not taking sufficient action, and why
state or city governments are unwilling to or incapable of solving the
problem. 3 The agency must also report which entities in the regulated
sector are considered most likely to receive the benefit or bear the cost
of the prospective regulation, and identify any nonregulatory alternatives being considered. 4 Requiring reports on issues such as the market's failure to regulate itself or the state and city governments' inability
or unwillingness to regulate, clearly places the burden on the agency to

justify issuance of the rule.

"7Bulletin No. 85-9 at § 5(a).
"Bulletin No. 85-9 at § 5(b). "A 'rulemaking action' is the publication of any notice of
proposed rulemaking, final rule, or other statement of general applicability and future
effect designed to implement, interpret, or prescribe law or policy."
'Id. at § 5(c). Under the new order, "[a] 'significant regulatory action' is any prerulemaking action or rulemaking action that would be a step toward adoption of a rule that is
or would be: (1) a 'major rule' as defined by Section l(b) or 3(b) of Executive Order No.
12,291; (2) a priority of the agency head; (3) subject to a statutory or judicial deadline; (4)
of unusual interest to other Federal agencies; (5) of unusual public interest; (6) likely to
establish an important new policy or legal precedent; or (7) designated by the Director of
the Office of Management and Budget to warrant review as a significant regulatory
action."
30

d.

"Id.
at
2
Id. at
"Ild. at
SId. at

§ 6(b).
§ 6(b)(2),(3).
Attachment I § 8.
Attachment I § 10.
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Finally, the critical analysis requires that the agency head identify
any changes in the agency's regulatory approach to a problem since the
previous administration review. The critical analysis encourages agencies to adopt alternative solutions to regulation, such as "marketable
rights" or "auction." 5
Under Executive Order 12,498, reporting obligations are triggered
at the outset of the regulatory process. Critically, the reporting provisions obtain whenever the agency takes any action pursuant to
rulemaking.3 6 This means that the agency must submit information
before it has had an opportunity to develop the factual and policy
framework necessary to support its initiative. In short, the early reporting system precludes the creation of an agency record. Thus, some
regulatory actions may never surface because the agency was unable to
"make its case at the outset."
Equally important, the new order charges the agency head rather
than the agency with the burden of ensuring compliance.3 7 This distinction in drafting is significant. By naming the administrator, the
order focuses specific accountability. 8 Arguably, this designation
heightens the administrator's preexisting duty to ensure the performance of his agency. Moreover, the administrator's actions in furtherance of the process may be perceived as an affirmative exercise of
discretion.3 9 Thus, the particular designation in Executive Order
12,498 is intended to reinforce the allegiance of the agency head to the
executive's regulatory policy.

35
1d.
36
1d.
37

at Attachment 1 §§ 15,16,17.
at § 2.
President Reagan'sJanuary 4, 1985 Memorandum clearly states that the designation
of the agency head was intended to increase the accountability of agency administrators.
It provides in pertinent part:
Under this process, it will be the personal responsibility of the head of each agency to
determine-at the beginning of the regulatory process, not at the end-whether a
given regulatory venture is consistent with the goals of the Administration and
whether agency resources should be committed to it. Each agency head will thus be
accountable for the management of the regulatory process, to ensure that policy
options are not narrowed prematurely and that each significant regulatory proposal
will be considered in relation to others.
President's
Memo Jan. 4, 1985.
38
The head of an executive administrative agency is appointed by the president and
removable at his discretion. See Myers v. United States, 272 U.S. 52 (1926) and Buckley v.
Valeo, Secretary of the United States Senate, 424 U.S. 1,5 (1976). By linking the agency
head to the compliance provisions of the order, the administration is effectively encouraging his or her support.
39
Because every provision of the order requires the participation of the agency head, it
will "appear" as if he has affirmatively exercised his discretion every time he complies. He
effectively becomes the instrument of the order.
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2. ReportorialObligations Under Executive Order 12,291
The contrast between the reportorial provisions of Executive Order
12,498 and Executive Order 12,29140 reveals some fundamental distinctions. On the one hand, the new Reagan order imposes an information-gathering system that, through its two-tiered approach, seeks to
gather some information about all rules, and highly specific information about "significant rules." On the other hand, Executive Order
12,291 can be viewed as a reporting mechanism that targets agency
regulations in a more specific and focused way.
Under Executive Order 12,291, if an agency determines that a
proposed rule is "major," based on the rule's annual effect on the
national economy as a whole or on a particular sector of the economy,
the agency must prepare and forward to OMB a Regulatory Impact
42
Analysis (RIA).4 l The RIA must detail the potential costs and benefits
of the proposed rule and alternative approaches that might achieve the
same result at a lower cost.43 The RIA must also explain why the rule
cannot comply with any of the substantive provisions of the order.4
Finally, Executive Order 12,291 provides that preliminary and final
RIAs, including determinations of factual and legal support for each
final major rule, must be published in the Federal Register.5
Significantly, Executive Order 12,291 operates only when there is a
proposed rule and only when the proposed rule is a "major rule."
Moreover, the criteria for a major rule under Executive Order 12,291
are not as inclusive as the criteria for a "significant regulatory action"
under Executive Order 12,498. And the agency is not required to
overcome a host of presumptions about the need for regulation in
order to justify a rule. Most important, however, the reportorial provisions of Executive Order 12,291 are triggered only after the agency has
developed a factual and legal framework. Thus, under Executive

4
Exec. Order No. 12,291 was signed on February 17, 1981. For an analysis of this
order, see ROLE OF OMB IN REGULATION, infra note 180; Olson, The Quiet Shift of Power:
Office of Managementand Budget Supervision of EnvironmentalProtectionAgency Rulemaking
Under Executive Order 12,291, 4 VA. J. NAT. RESOURCES L. 1 (1984); Raven-Hansen,
MakingAgencies Follow Orders:JudicialReview ofAgency Violations of Executive Order 12,291,
1983 DUKE L.J. 285; Rosenberg, Beyond the Limits of Executive Power:PresidentialControlof
Agency Rulemaking Under Executive Order 12,291, 80 MICH. L. REV. 193 (1981); Shane,
PresidentialRegulatory Oversightand the Separationof Powers: The Constitutionalityof Executive
Order 12,291, 23 ARtz. L. REV. 1235 (1981).
41
Exec. Order No. 12,291 at § 3(a).
4
"1d. at § 3(d)(1), (2), (3).
4
"Id. at § 3(d)(4).
"d. at § 3(d)(5).
45
1d. at § 4.
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Order 12,291, an agency is in a better position to support its regulatory
initiative.
B. Substantive Provisions
1. The Substantive Provisions of Executive Order 12,498
The central requirement of Executive Order 12,498 is its command
that every regulatory activity reflect "consistency ... with the Administration's policies and priorities. '' ' The order directs that, to the extent
permitted by law, agency resources will not be expended on regulatory
actions that are not consistent with the regulatory goals of the agency
head and of the president.'7 In order to ensure such consistency, the
order requires the agency head to adhere to the regulatory principles
stated in section 2 of Executive Order 12,291 and the regulatory policy
guidelines contained in the August 11, 1983, Report of the Presidential
Task Force on Regulatory Relief, "Reagan Administration Regulatory
Achievements."'" Pursuant to these requirements, section 2(b) and (c)
of the order provide that the agency must articulate how its regulatory
activities are consistent and identify those factors that may cause
inconsistency.'
Thus, in a single stroke, the order infuses a host of substantive policy
directives into the calculus of a regulatory initiative. It authorizes the
OMB Director, to the extent permitted by law, to take actions necessary
to implement this administration's policies and priorities. 5° It requires
that the agency, through its agency head, apply these principles at the
policy formation stage. It compels that these policies be reflected not
only in every rule, but also in the broader themes and goals of the
agency. And it prohibits the agency from committing any resources
toward initiation of a rulemaking if consistency is not manifest at the
policy development stage. 5' Finally, and perhaps most significantly,
Executive Order 12,498 does not purport to be an "accountability
mechanism," a "decisionmaking tool," or a corrective response to deficiences in the regulatory system. The order has its own agenda and it
seeks, in its application, to write that agenda into every choice the
agency makes.
46

Exec. Order No. 12,498 at § 3(a).
See President's Memo Jan. 4, 1985. See also Bulletin 85-9 at § 7.
See REPORT OF THE PRESIDENTIAL TASK FORCE ON REGULATORY

47
48

ADMINISTRATION REGULATORY ACHIEVEMENTS,

RELIEF, REAGAN

(limited circulation); see also supra note

11.

49
Exec.
50

Order No. 12,498 at § 2(b),(c).
d. at § 4.
"'See President's Memo Jan. 4, 1985. See also Bulletin 85-9 at § 7.
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2. The Substantive Provisions of Executive Order 12,291
Viewed from this perspective the substantive provisions of Executive
Order 12,291 differ in several key respects. First, the old Reagan order
imposes a single regulatory command. Section 2 of Executive Order
12,291 states that "[r]egulatory action shall not be undertaken unless
the potential benefits to society for the regulation outweigh the potential costs to society" 2 and that "[r]egulatory objectives shall be chosen to
maximize the net benefits to society.5' 3 In restricting permissible outcomes to those consistent with cost-benefit principles, the order clearly
attempts to shape agency policy. Nevertheless, the order's adherents
carefully have argued that Executive Order 12,291 is merely a "decision mechanism" 54 designed to ensure efficiency-based regulations to
the extent permitted by agency enabling statutes.5 5 Significantly, proponents of the new order make no such claim. The new order does not
purport to be a corrective check factored into the calculus of agency
decisionmaking. The new order asserts that it is a policy formation
tool.
Second, the key criterion of Executive Order 12,291, cost-benefit
balancing, applies only to proposed rules. Thus, the old order operates
after the agency has planned and developed some evidence pursuant to
the issuance of a regulation. In contrast, Executive Order 12,498
prohibits the commitment of any resources in furtherance of a regulatory activity without a prima facie showing of consistency with administration policy. The distinction is an important one. The old order can
operate to manipulate the content of agency rules. The new order may
operate to bar content development altogether.
Further, Executive Order 12,291 operates exclusively on a rule-byrule basis. Rules that are not deemed significant escape cost-benefit
review. The substantive dictates of Executive Order 12,498 touch upon
the entire spectrum of agency regulatory activity and even affect the
overall policies and goals of the agency. Thus, the substantive scope
and reach of the new order appear to portend an almost inevitable
evisceration of independent agency discretion.
Finally, proponents of the old order never advanced the cause of
affirmative policy direction of agency rulemakingfor its own sake.56 The
"2Exec. Order No. 12,291 at § 2(b).
at § 2(c).
" DeregulationHQ: An Interview on the New Executive Orderwith MurrayL. Weidenbaum and
James
C. Miller III, REGULATION, Mar./Apr. 1981.
55
1d. at 15.
6
See, e.g., Statement of ChristopherDe Muth, Administratorfor Information and Regulatory
Affairs, Office of Management and Budget, Hearingsbefore the Subcommittee on Administrative
53
1d.
4
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substantive provisions of Executive Order 12,291 were justified as a
legitimate exercise of policy supervision by the executive in response to
7
inefficient, wasteful, and counterproductive agency rulemaking. Policy direction was therefore a necessary check on a lawless regulatory
bureaucracy. Under the new order, consistency with administration
policy is not an executive response to current regulatory evils. Consistency with administration policy is offered as a desirable end in itself.
The new order asserts the executive's right to place its policy imprimatur on regulatory activity because administration policy should be preeminent unless prohibited by law.
Consequently, Executive Order 12,498 will fundamentally alter and
shape agency responses to regulatory problems. Substantive policy
direction under the new order suggests several potential outcomes.
Because the order requires that the earliest action taken pursuant to a
rulemaking reflect consistency with administration policies, agencies
will be severely limited in the regulatory choices they can make. On the
one hand, the agency may conclude that it cannot undertake any
activity in furtherance of a rulemaking because it cannot, as a threshold
matter, demonstrate consistency." On the other hand, the agency may
5 9
attempt to reconcile administration policy with its statutory mandate.
This assumes, of course, that the agency's organic statute and administration policy can be harmonized and that the agency should engage in
writing executive policy directives into its rules. Alternatively, the
agency may conclude that it must pursue certain regulatory options
that are "inconsistent" because its statutory mandate compels it to do
so. 6" The agency, however, will have to clearly demonstrate that its
enabling statute expressly conflicts with an explicit administration
policy.6 In view of the expansive language in most organic statutes and
the nebulous standard in Executive Order 12,498, that argument is
likely to be difficult, if not impossible, to make.

Law and Governmental Relations, House Committee on the Judiciary, 98th Cong. I st Sess.
(1983)
[hereinafter De Muth Statement].
57
/d.

5

See generally Testimony ofJohn F. Daniel, Chief of Staff, EnvironmentalProtection Agency,
EPA: Investigation of Superfund and Agency Abuses (Part3), Hearings before the Subcommittee
on Oversight andInvestigations of the House Committee on Energy and Commerce, 98th Cong. 1st
Sess.
(Sept. 27 and 28, 1983) [hereinafter Superfund Hearings].
59
1d.
60
1d.
"Bulletin No. 85-9 at Attachment 1 § 14.
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C. Managerial Provisions

1. The ManagerialProvisions of Executive Order 12,498
The managerial provisions under the Reagan orders reflect the
process by which OMB controls, reviews, and disposes of the information it receives. Each of the orders imposes key managerial requirements and involves critical review techniques. Collectively, these factors can have a profound effect on the content and lifespan of a
regulatory initiative. Therefore, the most important considerations are
the management options permitted OMB under the orders, the regulatory consequences that ensue from the operation of those provisions, and the nature of the management system created by the orders
working in tandem.
Section 3 of Executive Order 12,498 provides that in reviewing each
agency's draft regulatory program, the Director of OMB shall "consider the consistency of the draft regulatory program, with the administration's policies and priorities and the draft regulatory programs
submitted by other agencies;"62 and "identify such further regulatory
or deregulatory actions as may, in his view, be necessary in order to
achieve such consistency. '6 Thus, the order clearly provides that the
director may return part or all of a proposed regulatory program as
inconsistent and suggest the changes needed to ensure consistency.
The order does not reveal how OMB plans to make its findings. The
order further provides that in the event of a disagreement over the
content of the agency's draft regulatory program, the agency head or
64
the Director of OMB may appeal to the president or a cabinet counsel.
Following the completion of the review process, the agency head must
submit the agency's final regulatory plan for publication in the Administration's Regulatory Program for that year.6" And if the agency proposes to take a regulatory action that would be subject to review under
Executive Order 12,498 after the publication of the Administration's
Regulatory Program, the agency head must submit the action for OMB
review.'
As a threshold matter, therefore, an agency's draft regulatory program including the overview and critical analysis must survive OMB
review before it is "published." OMB's power to hold on to any part of
the program indefinitely, or fail to find a regulatory action consistent
62

Exec. Order No. 12,498 at § 3(a)(i).
Id. at § 3(a)(ii).
"Bulletin
No. 85-9 at § 9(c).
65
1d. at § 9(d).
61d. at § 10(a).
6
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and return it for reconsideration,? has significant consequences.
Under Executive Order 12,498, such a finding could effectively doom
a regulatory initiative because it would occur before the agency had
begun to gather enough facts to make its case." Thus, a number of
prerulemaking initiatives simply may disappear, on grounds of inconsistency. The net effect of the managerial provisions is to discourage
agencies from committing any resources to a regulatory activity that
may not survive OMB review."' Conversely, agencies will be encouraged to submit rules that will be acceptable to OMB and to alter those
that are not.")
2. The ManagerialProvisions of Executive Order 12,291
Under Executive Order 12,291, the OMB Director, subject to the
direction of the Task Force, is authorized to prepare and promulgate
uniform standards for identification of major rules or to designate
major rules,7 and to waive the order's requirements for a particular
rule,72 and to exempt requirements from the order.7" Significantly, the
order compels agencies to submit preliminary RIAs to OMB for review
prior to the publication of a notice of proposed rulemaking 7' and to
75
submit final RAs for review prior to the publication of final rules.
Unless constrained by judicial or statutory deadlines, the agency must
refrain from publishing its notice of proposed rulemaking until OMB
has completed its initial review 7' and must refrain from publishing its
final rule until it has responded to OMB comments. 77 The order also
authorizes suspension or postponement of the effective dates of some
major rules, to the extent necessary to permit reconsideration.71
6

7Exec. Order 12,498 at § 3(d).
'Interview with an OIRA staff member, in Washington, D.C. (March 8, 1985) (offthe
record, may not quote). The official acknowledged that Exec. Order 12,498 was designed
to insure that administration policy judgments are infused into the decisionmaking
process before the agency staff can really mobilize itself behind a rule.
69
See, e.g., President's Memo Jan. 4, 1985 at 13. Describing the rationale for Executive
Order 12,498 the memorandum says, "it
will be the personal responsibility of the head of
each agency to determine ...whether a given regulatory venture is consistent with the
goals of the Administration and whether agency resources should be committed to it."
7
"Interview with an OIRA staff member, in Washington, D.C. (March 8,1985) (off the
record, may not quote).
7
Exec. Order No. 12,291 at § 6(a)(l), (2).
72
1d. at § 6(a)(4).
7
741d.
1d. at § 3(c)(2).
73
1d.
76
1d. at § 3(f)(2).
77Id.
7

1d. at § 7(a).
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Hence, agency rules must pass OMB scrutiny not once, but twice.
And like the review process under Executive Order 12,498, OMB
inquiry under Executive Order 12,291 often results in significant regulatory consequences. Absent a specific time constraint, OMB may
hold onto a rule indefinitely, thus exercising a "pocket veto" on agency
rulemaking.7 The agency may ultimately relent and withdraw a rule if
it believes that the rule will not pass OMB review, or if it believes that it
cannot issue a rule consistent with OMB's views and statutory
mandate.s" To be sure, the agency can comply with OMB comments
and issue a rule reflecting administration input.' The key concern in
the review process, however, has always been the extent the agency was
coerced in making a particular regulatory decision." Because the review process has been secretive, OMB's power to determine outcomes
has been, until recently, unknown and unknowable."' Consequently,
the spectre of displacement of agency discretion has "loomed large"
over the execution of the managerial provisions of Executive Order
12,291.
3. The Regulatory Management System
Under the Reagan Orders
Taken together, the provisions of the old and new Reagan orders
create a superstructure"4 that permits OMB to review, process, and
dispose of every agency regulatory activity from its conception to its
grave.1 In tandem, the orders produce a complex series of
checkpoints" ' each of which must be "consistent with Administration
policies and priorities" in order for an agency initiative to survive. s7 At
each juncture in the overall review process only three outcomes are
7
Interview with an OIRA staff member, in Washington, D.C. (February 1, 1985) (off
the record, may not quote). See also Olson, supra note 40, at 43; Raven-Hansen, note 40.
S°See, e.g., Wash. Post, Mar. 12, 1985, at A 15, col. 6 (quoting A. James Barnes, Acting
Deputy Administrator, EPA): "Barnes said yesterday that the agency decided to bow out
of asbestos regulation because 'we didn't think we had a choice.' After OMB officials
questioned the legality of the EPA's proposed regulations, Barnes said, EPA lawyers
decided that the legislative history of the toxic substances law dictated that other agencies
had to be given a chance to act first."
S'Superfund Hearings, supra note 58, at 6. See M. Rosenberg, OMB Interference with
EPA Rulemaking (1984) (Committee on Energy and (Commerce, U.S. House of Representatives) (unpublished manuscript, Congressional Research Service (CRS) study).
2
See generally supra note 40.
"3Olson, supra note 40 at 58, n. 298.
'See infra at p. 103, chart, Administration Review of Agency Regulatory Programs
(1985),
printed in OMB WATCH (Aug. 1985).
85
/d.

"Id.
871d.
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possible: consistent, inconsistent in whole or in part and returned, and
inconsistent but required by law." Unless the agency can demonstrate
that it meets conditions one or three, it cannot regulate.8 ' Thus, the net
effect of OMB's information management superstructure is much the
same as the select effect of its component parts. Agencies will be
inclined to formulate and develop regulations that they believe will
pass OMB review. And agencies will be inclined to withdraw those
rules that OMB deems unacceptable. As one observer ironically noted,
the review superstructure has become so complex that Executive
Order 12,291 reviews are now merely "fine tuning. ' "

III.

CONSTITUTIONAL QUESTIONS RAISED BY
EXECUTIVE ORDER 12,498
A. Constitutional Issues Raised Under Article II
by Executive Order 12,498

1. The President's "Inherent" Power Under Article II to
Oversee Executive Agency Rulemaking
President Reagan cites the Constitution and the laws of the United
States as his authority to issue Executive Order 12,498." The order,
therefore, must derive its constitutional legitimacy from the substantive provisions of Article II or a congressional enactment. On its face,
however, Article 1I does not explicitly grant the president the power
contemplated by Executive Order 12,498. The key question is whether
it implicitly provides such authority.
The signal provisions of Article II referring to the president's
domestic powers provide little guidance. Article I vests all executive
power in a single Chief Executive'2 and authorizes him to "take Care
that the Laws be faithfully executed.""" He is further empowered to
appoint officers of the United States with the advice and consent of the
senate,"' and to demand opinions in writing upon any subject relating
to their official duties.'! These brief provisions have supported narrow

S81d.
89

1d.

9

Interview with Morton Rosenberg, Specialist in American Public Law, Congressional
Research Service, in Washington, D.C. (Mar. 15, 1985).
91
Exec. Order No. 12,498. See also, Bulletin No. 85-9 at § 3.
2
" U.S. CONsT. art. II, § 1.
"U.S.

CONST. art. II, § 3.

CONST. art. II, § 2, cl.2.
U.S. CONST. art. II, § 2, cl.1.

'U.S.

9
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textual interpretations of the president's domestic powers and broad
claims of inherent authority.
Proponents of both Reagan orders have embraced the latter, more
expansive approach. Adherents of Executive Order 12,291 argued
that Article II's charge to "take Care that the Laws be faithfully executed" implies as its necessary corollary the power to supervise and
guide those who will execute the laws.' Therefore, the president may
properly supervise and guide executive officers in their construction of
the statutes under which they act in order to secure unitary and
uniform execution of the laws.9 7 Moreover, it was argued that as a
functional matter, the president alone is charged with taking care that
a "mass of legislation be executed.""' And as the only elected official
with a national constituency, he is uniquely situated to design and
execute a uniform method for undertaking regulatory initiatives.""
Thus, proponents of Executive Order 12,291 contended that the
president's task of law-execution of a wide range of federal statutes
requires that Article II be construed in functional terms.""' This functional approach to Article I I legitimates a core of inherent presidential
supervisory power."" Significantly, however, it was argued that this
power was purely "interstitial.""' " Hence, the president might properly
exercise the power of interstitial administrative coordination of agency
policymaking to harmonize conflicting statutory mandates and to ensure that regulatory decisionmaking reflect the exigencies of the
national economy.'
The Office of Legal Counsel (OLC) Memorandum in support of
Executive Order 12,498"".. also adopts a generous approach to the
president's Article II powers. Arguably, however, the OLC memorandum expands the scope of inherent executive supervisory power con'See L. Simms, Dept. of Justice, Office of Legal Counsel, Re: Proposed Executive
Order on Regulation 2 (Feb. 12, 1981) (Memorandum to David Stockman, Director,
OMB), reprinted in hearings on ROLE OF OMB IN REGULATION at 152, 153 [hereinafter
Simms Memo]; Cutler, The Coasefor PresidentialIntervention in Regulatory Rulemaking By the
Executive Branch, 56 TUL. L. REV. 830-48 (1982).
"7Simms Memo at 153.
"I1d. See also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 702 (1952)
(Vinson, C.J., dissenting).
'Simms Memo.
""Shane, PresidentialRegulatory Oversight and the Separation of Powers: The Legality of
Executive Order 12,291, 23 ARIZ. L. REV. 1235, 1250 (1981).
10Id.
"1Id.
"'"Id. at 1255-62.
"'See R. Tarr, Acting Assistant Attorney General, Office of Legal Counsel, Memorandum Re: Proposed Executive Order entitled "Regulatory Planning Process" (Dec. 21,
1984) [hereinafter Tarr Memo].
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templated by the first Reagan order. Specifically, the memorandum
looks to the D.C. Circuit's opinion in Sierra Club v. Costle,'"5 which
recognized the basic need of the president and his White House staff to
monitor the consistency of executive agency regulations with administration policy. Drawing from the language of Sierra Club, the memorandum goes even further, tying the president's power to supervise
and guide with the expressed aim of Executive Order 12,498: consistency with administration policy.' Thus, the memorandum argues
that the president may properly supervise and guide the exercise of the
agency heads' discretion to ensure consistency of agency regulations
with administration policy."' 7
The distinction in the constitutional analysis of the Take Care clause
between the first and second Reagan order is therefore significant.
Under Executive Order 12,291 interstitial administrative coordination
of agency policymaking may be constitutionally permissible because it
facilitates the president's duty under Article 1I to execute a mass of
legislation. Thus, the president may properly supervise and guide the
exercise of agency discretion only for the limited goals of economic
accountability, efficiency and coordination of conflicting statutory
mandates."0'
Under Executive Order 12,498, the Take Care clause is held to
encompass the presidential power to require that regulatory decisionmaking manifest consistency with administration policy."'9 The order
does not articulate how the power to ensure policy outcomes is coinmensurate with, or facilitates the president's duty under Article II to
execute the laws. At most, the D.C. Circuit's opinion in Sierra Club
allows the president to "monitor the consistency of executive agency
regulations with Administration policy."' I"The opinion does not hold
that the president may compel such consistency. In short, the OLC
memorandum does not show how the authority asserted under Executive Order 12,498 is functionally implicit in the president's inherent
Article II powers.
Furthermore, the power contemplated under the new Reagan order
is also at odds with fundamental constitutional values and with key
Supreme Court decisions dealing with claims of inherent presidential
power in domestic affairs. By this I mean to suggest that the purported
"'Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981).
"'Tarr Memo, supra note 104.
10

Id.

"'See Shane, supra note 100, at 1251.
"'Tarr Memo, supra note 104.
"'Sierra Club, 657 F.2d at 405.
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authority is inconsistent with the principles underlying the theory of
separation of powers in the Constitution. Specifically, this analysis
focuses on the theory of checks and balances and the notion of shared
spheres of constitutional authority in the domestic arena.
Further, I suggest that the purported authority does not comport
with the balancing test the Court has devised to measure assertions of
executive authority against competing constitutional claims. Therefore, this inquiry will consider the factors the Court has cited to uphold
or disallow previous presidential claims. Additionally, the analysis will
focus on what constraints, if any, the Court has applied to limit the
exercise of executive authority.
2. Separation of Powers: Limits on the Authority
Asserted by Executive Order 12,498
In the U.S. Constitution, the Doctrine of Separation of Powers is an
amalgam of the theory of separation of powers with the theory of
checks and balances."' In order to avoid the accumulation of all legislative, executive, and judicial power in the same hands, the Framers
divided power and allocated functions to distinct branches of
government."2 Political experience, however, had taught the Framers
that completely unchecked functional independence could lead to
undisciplined and potentially abusive power." 3 Therefore, the Framers devised a system that gives to those who administer each department "the necessary constitutional means and personal motives to
resist encroachment of the others.""' 4 The product is a constitution of
independent and interdependent entities. Within this framework, the
president and the Congress possess coextensive spheres of authority
and the structural means to check unwarranted intrusions on their
core function.
This balance of coextensive authority is exercised particularly with
respect to domestic policymaking." 5 The president may convene and
adjourn Congress and recommend and veto legislation. When he
performs these functions he shares in the legislative power. Congress,
through its grants of authority and funds and its oversight power,

"'M.J.C. VILE,

CONSTITUTIONALISM AND THE SEPARATION OF POWERS 18 (1967).
"'THE FEDERALIST No. 47, J. Madison) (C. Rossiter ed. 1964).

..Id.See also Vile, supra note 111, at 130.
"4Vile, supra note 111, at 130.
".5Fleishman & Aufses, Law and Orders: The Problem of PresidentialLegislation,40 LAW &
CONTEMP. PROBS., Summer, 1976, at 1, 3.
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effectively shares in the administrative power. Thus, in the domestic
sphere, the Constitution envisions substantive and reciprocally limited
centers of power.
To this mix is added the constitutional character of the president's
role. The architects of the presidential office expressly rejected a plural
executive.' Instead, they created a single chief executive and vested
him with broad powers so that he could act with speed and efficiency.
Unity was perceived as enhancing accountability to the people and the
law, because "executive power is more easily confined (and observed)
when it is one."' 7 And the qualities of speed and efficiency were viewed
as promoting decisiveness and dispatch. Frequently, however, constitutional constraints inhibit the executive's power to act deliberately and
contribute to the tension between presidential authority and the law. '"
As a result, the notion of a checking system is perpetually at odds with
assertions of executive authority.
Viewed from this perspective, the provisions of the new Reagan
order are inconsistent with a system based on checks and balances. In
the constitutional framework, the president's duty to take care that
administrative agencies faithfully execute the laws is checked by Congress' power to oversee the work of law-execution. Executive Order
12,498 operates to deny Congress this vital role by requiring key policy
choices when an agency begins to formulate a regulation, thereby
encouraging agencies to develop rules reflecting these choices. Since
the order provides OMB with substantial enforcement authority, agencies will be subject to potentially coercive pressures. In addition, the
order operates before the agency has developed a record, thus Congress will be unable to ascertain whether its statutory mandate has been
undone. If Congress can never determine how agency decisions are
made, Congress is clearly denied a check on the system. If the oversight
function is rendered a nullity, the exercise of authority under the
order impairs a central congressional function.
Moreover, the order is inconsistent with the constitutional allocation
of power in domestic affairs. The Constitution entrusts the ability to
enact domestic policy to the legislature."" Because the order asserts the
primacy of administration regulatory policy and mandates that agency

"'THE FEDERALIST No. 70 (A. Hamilton); E.S. CORWIN, THE PRESIDENT: OFFICE AND

(1984).
Corwin, supra note 116, at 15.
"' J. BESSETTE &J. TULIs, THE PRESIDENCY IN THE CONSTITUTIONAL ORDER 17 (1981).
"'Rosenberg, Beyond the Limits of Executive Power:PresidentialControlofAgency Rulemaking Under Executive Order 12,291, 80 MICH. L. REV. 193, 210 (1981).
POWERS
7
1"
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rulemaking reflect that policy, the order permits the president to enact
his domestic regulatory agenda, thereby circumventing the Congress.
The president's institutional ability to act through the order frustrates
the constitutional commitment to discussion, debate, and legislative
passage.'" Moreover, in the wake of the Supreme Court's decision in
5
Immigration and Naturalization Service v. Chadha,1'
the president may
implement his regulatory agenda absent the spectre of the one-house
legislative veto. He may therefore do what the Constitution forbids the
Congress: enact veto-proof legislation.
3. Select Supreme Court Cases: The Court's Approach to
"Inherent"Power Under Article H
Key Supreme Court cases that have dealt with claims of inherent
presidential power in the domestic area do not support the present
exercise of authority. The president's claim to direct administrative
decisionmaking under Executive Order 12,498 does not comport with
the Court's analytical approach. Increasingly, the Court has utilized a
kind of checking and balancing test, a weighing of competing constitutional claims, to uphold or invalidate the exercise of executive authority. Congress' power to create offices, vest authority, and circumscribe
the scope of discretion is measured against the president's inherent
power to direct and control his subordinates in order to execute the
laws. The Court's need for evidence central to the performance of its
judicial function is weighed against the president's claim of inherent
confidentiality for executive conversations.
This checking and balancing approach utilizes a three-part analytical
approach. First, is the claim of authority functionally incident to a
grant of executive power? Second, does the authority intrude or interfere with the core function of a coordinate branch? And third, is the
authority asserted with the minimum force necessary to achieve the
desired end? In essence, the test is a balancing of structural imperatives
that measures the putative authority against the values that animate the
theory of checks and balances. Thus, the test requires that the exercise
of authority, if upheld, must not impair the ability of a coordinate
branch to perform its central function or exercise a procedural check
in the constitutional framework. The recent Nixon cases, United States

2

'Fleishman & Aufses, Law and Orders: The Problem of PresidentialLegislation,40 LAW &
Summer, 1976, at 1, 40.
. .Immigration and Naturalization Serv. v. Chadha, 103 S. Ct. 2764 (1983). See also
M. Rosenberg, The Legislative Veto in the Courts: Constitutional Challenges Before and
After Chadha (1984) (unpublished manuscript, CRS study).
CONTEMP. PROBS.,
2
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v. Nixon,122 and Nixon v. Administrator of General Services, 23 explicitly
demonstrate this trend. Arguably, however, even the leading removal
cases in this century, Myers v. United States,'24 and Humphrey v. United
States, 25 reveal strains of this approach amid the broader language of
the separation of powers. This analytical framework should serve as a
basis for evaluating presidential authority under Executive Order
12,498.
In Myers, the president sought to remove a postmaster whose office
was created by a statute providing for senatorial assent to both appointment and removal. The president attempted to remove the official,
before the expiration of his term, without obtaining the Senate's consent. The Court ruled that the Senate could not retain a procedural
check or power over removals. The president's removal power, the
Court concluded, was "incident" to the president's express constitutional power to appoint.' 26 Further, the Court held that the president's
duty to oversee execution of the laws contemplates the power to remove an official the moment the president loses confidence in the
judgment, ability, or intelligence of that official.' 2 Removal, therefore,
is central to the core functions of law-execution and appointment.
Measuring the degree of congressional intrusion, the Court held that,
"It could never have been intended to leave to Congress unlimited
discretion to vary fundamentally the operation of the great independent executive branch of government and thus most seriously to
weaken it."' 5 Congressional retention of a procedural check, therefore, was a critical balance of powers central to the presidency. 29 Thus,
the Court's holding can be read as preserving the integrity of executive
powers under the Take Care clause and the Appointments Clause.
The Court's specific language concerning the president's inherent
power to supervise and guide his subordinates is of special importance.
The Myers Court clearly distinguished two kinds of statutory duties
carried on by officials in the Executive Branch. "Ordinary duties" were
those official obligations required by statutes involving no exercise of
discretion by the executive branch officer. These duties, the Court

2

'United States v. Nixon, 418 U.S. 683 (1974).
v. Adm'r of Gen. Servs., 408 F. Supp. 321 (1976).
'Myers v. United States, 272 U.S. 52 (1926).
"2'Humphrey v. United States, 295 U.S. 602 (1935).
'26Myers, 272 U.S. at 122.
127Id. at 134.
12 d at 127.
'".See Strauss, The Place of Agencies in Government: Separation of Powers and the Fourth
Branch, 84 COLUM. L. REv. 573, 614 (1984).
113Nixon
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held, "come under the general administrative control of the President
by virtue of the general grant to him of the executive power."'30 The
president may "properly supervise and guide" executive officials in
their construction of these statutes in order to secure unitary and
uniform execution of the laws.' 3' Statutes that vest discretion in an
executive official are another matter. The Court held that "[o]f course
there may be duties so peculiarly and specifically committed to the
discretion of a particular officer as to raise a question whether the
President may overrule or revise the officer's interpretation of his
statutory duty in a particular instance.' 32 Hence the Court recognized
that Congress could structure a statutory obligation so as to bar executive interference in an administrative officer's interpretation of his
duty.
This analysis accords with Justice Jackson's three-part approach to
presidential power in Youngstown Sheet & Tube Co. v. Sawyer. 3 s In
Youngstown, Justice Jackson contended that when a president takes
measures incompatible with the expressed or implied will of Congress
his power is at its lowest ebb and he can rely only on his own constitutional powers minus any constitutional powers of Congress over the
matter.'34 Thus, because Congress has expressed or implied its will by
committing a matter to the particular discretion of an executive official,
and because the president possesses no explicit constitutional power to
supervise and guide that discretion, the president may not revise the
officer's interpretation of his duty. The claim of executive power to
supervise or guide is therefore clearly constrained by the character of
the congressional delegation.
Significantly, Humphrey reinforces the concept that Congress can
delegate discretionary authority to executive branch officials, effec'"Myers, 272 U.S. at 135.
3
'd.
32

1 1d.

When the President acts pursuant to an express or implied authorization of
Congress, his authority is at its maximum, for it includes all that he possesses in
his own right plus all that Congress can delegate.
2. When the President acts in absence of either a congressional grant or denial of
authority, he can only rely upon his own independent powers, but there is a zone
of twilight in which he and Congress may have concurrent authority, or in which
its distribution is uncertain.
3. When the President takes measures incompatible with the expressed or implied
will of Congress, his power is at its lowest ebb, for then he can rely only upon his
own constitutional powers minus any constitutional powers of Congress over the
matter. Courts can sustain exclusive presidential control in such a case only by
disabling the Congress from acting upon the subject.
Youngstown
Sheet & Tube Co., 343 U.S. at 635-38 (Jackson, J., concurring).
34
1311.

1 1d.
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tively circumscribing the president's participatory role. In Humphrey,
the president attempted to remove a member of the Federal Trade
Commission without cause when the statute barred removal except for
"inefficiency, neglect of duty, or malfeasance in office.""' In restricting
the president's removal power to the causes enumerated under the
statute, the Court emphasized the special character of discretionary
functions such as rulemaking and adjudication and distinguished them
from ordinary executive duties.
The Federal Trade Commission is an administrative body created by Congress to carry into effect legislative policies embodied in the statute in
accordance with the legislative standard therein prescribed, and to perform
other specified duties as a legislative or as a judicial aid. Such a body cannot
in any proper sense be characterized as an arm or an eye of the executive. ""
The Court was quite clear about Congress' ability to structure its
delegations of authority to create functional responsibilities barring
executive influence. The Federal Trade Commission, it held, is
charged with the enforcement of no policy except the policy of the law.
Its duties are neither political nor executive, but predominantly quasijudicial and quasi-legislative." 7 Putting aside the term "quasi," the real
import of the Court's decision was that rulemaking and adjudication
are special and discretionary, regardless of whether they are housed in
"independent" or "dependent" agencies." '" Moreover, the Court seems
to have concluded that in this instance, Congress had not retained an
improper check in executive authority through its delegation. Congress could vest discretionary authority in independent agencies without impairing the executive's functional authority.
In United States v. Nixon, President Nixon, in an ultimately fruitless
effort to avoid compliance with a subpoena for the Watergate tapes,
urged the Court to recognize a broad claim of inherent executive
privilege as a functionally mandated incident of the presidency. The
Court's holding both recognized and limited President Nixon's claim,
using as its framework a classic checks and balances approach. The
claim of inherent executive privilege, the Court found, flows from the
nature of the enumerated powers."" Thus, the president's need for
3
1 Humphrey,
36

295 U.S. at 621-22.

1d. at 628.

137Id.

8
11
1d. The focus of the Court's opinion clearly centers on the kinds of function
performed by the FTC, not its "status" as an independent agency. Indeed the Court uses
a functional characterization of rulemaking and adjudication to say that the FTC acts as a
legislative or a judicial aid.
"'39United States v. Nixon, 418 U.S. at 704.
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confidentiality pursuant to his exercise of Article II powers had constitutional dimensions. Indeed, the Court concluded that the president
and those who assist him have a fundamental need to shape policy in
private, and this need justified a presumptive privilege of inherent
confidentiality.
Nevertheless, the Court measured the weight of the president's
claim to withhold information against the Court's need to obtain evidence and found the former wanting. In balancing the,competing
interests, the Court evaluated the degree of intrusion into executive
function against, the potential damages to values underlying the judicial system:
The interest in preserving confidentiality is weighty indeed and entitled to
great respect. However, we cannot conclude that advisors will be moved to

temper the candor of their remarks by the infrequent occasions of disclosure
because of the possibility that such conversations will be called for in the
context of a criminal prosecution. On the other hand, the allowance of the
privilege to withhold evidence that is demonstrably relevant in a criminal
trial would cut deeply into the guarantee of due process of law and gravely
impair the basic function of the courts. 4
Moreover, the Court noted that the president's claim was broad and
undifferentiated, while the judicial need was specific and demonstrable. 4' Clearly, the Court was reluctant to grant the existence
of an unbounded mass of inherent power. Implicit in the Court's
ruling is the maxim that "[a] power implied on the ground that it is
inherent in the executive, must, according to established principles of
constitutional construction, be limited to 'the least possible power
adequate to the end proposed.'""4" "Other values" usually arise to
check and reduce the claim of authority to minimum dimensions.'4
In Nixon v. Administratorof General Services, former President Nixon
challenged, on separation of powers grounds, Congress' delegation to
the General Services Administration' 4" prescribing conditions for con'Id. at 712. cf. T. B. Olson, Assistant Attorney General, Office of Legal Counsel,
Memorandum to the Attorney General, Response to Legal Memorandum of the General
Counsel to the Clerk of the House of Representatives Recording Executive Privilege
(Dec. 14, 1982). The OLC Memorandum, like the case law, supports the proposition that
when the two coordinate branches, Congress and the President, have competing claims, a
balancing test should be applied.
11
United States v. Nixon, 418 U.S. at 713.
'Myers, 272 U.S. at 246-7. (Brandeis, J., dissenting).
'"United States v. Nixon, 418 U.S. at 706. The Court appears to acknowledge that a
broad claim of inherent power must, ultimately, be limited by a specific claim by a
coordinate branch.
"'Nixon v. Adm'r, 408 F. Supp. 321 (1976). Congress enacted the Presidential Recordings and Materials Preservation Act which directed the Administrator of GSA to take
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trol of his presidential papers. Nixon argued that Congress had no
power to delegate to a subordinate official of the Executive Branch the
decision on disclosure of presidential matter and to set the terms for
disclosure. This, he contended, was an impermissible interference with
matters central to the Executive Branch. Nixon further argued that the
act authorizing the delegation offended his presumptive privilege of
confidentiality by empowering the administrator to take custody of all
presidential papers and permitting future publication except where
confidentiality was established.
In upholding the constitutionality of the act, the Court concluded
that the delegation of authority to the General Services Administration
was not an intrusion on the core functions of the Executive Branch.
The Court rejected the former president's contention that each branch
must remain entirely free of the coercive influence, direct or indirect,
of a coordinate branch as "archaic.""" Rather, the Court held, in
determining whether the act disrupts the proper balance between the
coordinate branches, the proper inquiry focuses on the extent to which
it prevents the Executive Branch from accomplishing its constitutionally assigned functions." '; If the potential for disruption exists, the
Court will measure the degree of the invasion of executive authority
against Congress' need to promote its own constitutional objectives.
And, if the intrusive authority is the minimum needed to achieve a
valuable objective, the Court will uphold it. Accordingly, the Court
concluded that because the act. provided for official control of the
presidential documents within the Executive Branch itself, it was only
marginally intrusive. 1, 7 Moreover, because the ends served by the act,
such as the preservation of materials for judicial proceedings, were
valuable, the congressional delegation was justified.
The Court disposed of the claim of executive privilege in much the
same way. The Court agreed that the ex-president retained a claim of
executive privilege, but only for those materials subject to the privilege
during his term. The Court concluded that review by General Services
Administration personnel constituted a small invasion of the privilege,

custody of former President Nixon's presidential materials and have them screened by
government archivists in order to return those personal and private in nature and to
preserve those having historical value and to make materials available for use injudicial
proceedings.
1451d. at 342. The Court squarely rejected the strict separation of powers analysis
offered by the former president, and expressly adopted a checks and balances approach
to measure
the claim of inherent executive power.
4
6d.
7

14

1d.
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especially in view of the fact that most presidents do not have an
absolute expectation of confidentiality.148 An absolute privilege was
neither practically nor constitutionally necessary. ' 9
Application of the teachings of these cases to Executive Order
12,498 supports the conclusion that the authority asserted under the
order is an impermissible extension of presidential power. Read
together, Myers and Humphrey teach that Congress can structure delegations of discretionary authority, such as rulemaking and adjudication, to limit the scope of executive control. United States v. Nixon and
Nixon v. Administratorsuggest that executive intrusions into delegations
of discretionary authority under the aegis of inherent Article I I powers
will be subject to a careful balancing test.
Executive Order 12,498 cannot satisfy any of the elements of the
"Nixon tests." First, the executive order does not demonstrate the
requisite nexus between the authority asserted and the president's
constitutional obligations. The order does not show how the power to
supervise and guide executive agency discretionfor the purpose of imposing the administration'sregulatory agenda is functionally incident to the
president's duty to execute the laws. In essence, the order never articulates why, as a constitutional matter, the president may claim that
enforcement of administration regulatory policy facilitates enforcement of Congress' statutory delegations.
Moreover, the order impairs key congressional functions. Although
Congress can structure its delegations of authority to vest discretion in
a particular official and require rulemaking to enforce social goals, the
order operates to contravene these choices. Because the order compels
that agency regulations reflect administration policy unless prohibited
by law, agency decisionmakers will conform to the mandate of the
order. Alternatively, executive agencies may decline to regulate at all if
they cannot develop "consistent rules." Arguably, therefore, Executive
Order 12,498 turns Congress' ability to delegate its legislative power on
its head. And because the order requires and enforces key policy
choices at the outset of the regulatory process, before the agency has
developed a record, Congress will be unable to determine if its statutory mandate has been obeyed. If Congress cannot conduct its oversight function, then its ability to perform in the constitutional
framework has been severely damaged.
Finally, assuming arguendo that the substantive authority is valid, the
exercise of power under the order clearly exceeds the minimum neces48

1d. at 346

49

1 1d.
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sary. The operative provisions of the order dictate policy choices for
every agency regulatory activity from its conception to its grave. The
managerial provisions of the order vest OMB with the power to realize
its objective, through a complex enforcement system. Therefore, absent a compelling constitutional justification, the sheer scope of the
order's operative authority would make its claim suspect.
B. The Policy Arguments For and Against
Presidential Oversight
In Sierra Club v. Costle,' 51 1 Judge Wald articulated many of the arguments supporting executive management of agency rulemaking, argu5
ments raised for half a decade.' '

The authority of the President to control and supervise executive policymaking is derived from the Constitution; the desirability of such control is
demonstrable from the practical realities of administrative rulemaking.
Regulations such as those involved here demand a careful weighing of cost,
environmental, and energy considerations. They also have broad implications for national economic policy. Our form of government simply could

50 Sierra, 657 F.2d 298 (D.C. Cir. 1981).
5
'See, e.g., Janofsky, A Mapfor the Roads to Regulatory Reform, 65 A.B.A.J. 1591 (1979)
(contending that a limited procedural review by presidential staff of a small number of
rules would increase agency accountability); Bruff, PresidentialPower and Administrative
Rulemaking, 88 YALE L.J. 451 (1979) (arguing for more presidential involvement to
coordinate management of administrative rulemaking and ensure coordinated policymaking; acknowledged that procedural initiatives pose less potential for abuse than
substantive ones); Cutler &Johnson, Regulation and the PoliticalProcess, 84 YALE L.J. 1395
(1975) (contending that rulemaking is essentially a political activity and should, therefore, be responsive to the political directives of the president); Davis, PresidentialControl
of Rulemaking, 56 TUL. L. REV. 849 (1982) (arguing that the real issue is not whether the
president may intervene in rulemaking but rather, how such intervention may be
procedurally limited to eliminate undue displacement of agency authority); Rosenberg,
Beyond the Limits of Executive Power:PresidentialControl of Agency Rulemaking Under Executive Order 12,291, 80 MIcH. L. REV. 193 (198 1)(contending that the president has neither
the constitutional nor the congressional mandate to supervise agency rulemaking and
that the order exceeds the proper bounds of presidential authority); Shane, Presidential
Regulatory Oversight and the Separation of Powers: The Constitutionality of Executive Order
12,291, 23 ARz. L. REV. 1235 (1981) (rebutting Rosenberg's arguments and contending
that the provisions of Executive Order 12,291 are merely interstitial in nature); Strauss,
The PlaceofAgencies in Government: Separationof Powers andthe FourthBranch,84 COLUM. L.
REV. 573 (1984) (arguing that the president's ability to carry out his constitutional role is
impaired by Congress' ability to insulate administrative bodies and functions from his
control); Sunstein, Cost-Benefit Analysis and the Separationof Powers, 23 ARIZ. L. REV. 1267
(1981) (concluding that the cost-benefit requirement of Executive Order 12,291 should
be applied only to rules adopted under statutes designed to remedy market failures or
those that have efficiency-promoting applications not in conflict with the legislative
purpose); Comment, Capitalizingon a CongressionalVoid: Executive Order 12,291, 31 AM.
U.L. R. 613 (1981) (arguing that the legal basis for Executive Order 12,291 is sufficient
and that the order may promote accountability in administrative decisionmaking).
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not function effectively or rationally if key executive policymakers were

isolated from each other and from the Chief Executive. Single mission
agencies do not always have the answers to complex regulatory problems.
An overworked administrator exposed on a 24-hour basis to a dedicated but
zealous staff needs to know the arguments and
5 2 ideas of policymakers in
other agencies as well as in the White House.
Adherents of greater presidential oversight had long argued that
agencies were engaged in making inherently political choices.' Only
the president, with his national perspective and political base, had the
ability or duty to intervene. Moreover, it was argued that there was a
need for centralized policy coordination because fragmented agency
decisionmaking resulted in conflicting rules or the absence of any
federal policy in key areas.' Others criticized agency singleminded5
ness which, they contended, led to a narrow focus on statutory goals.'1
And still others argued that agencies were often dominated by wellorganized special interest groups who reap special advantages at the
expense of the general public. 56 In essence, the arguments for greater
oversight focused on the theme that agencies were largely unaccountable for the broad social and policy issues they were involved in deciding. Thus, one OMB official put the case for presidential oversight very
well: "Not to oversee the execution of regulatory laws would indeed be
constitutionally lax as well as politically reckless-the equivalent of
Congress' neglecting to conduct vigorous and continuous oversight
hearings on the operation of laws it has written and financed."'57
Of course, there were equally strong arguments on the other side.
Presidential oversight would necessarily involve the president's staff
who are, if anything, as politically single-minded as the agencies.'58
Moreover, presidential involvement might not encourage better decisionmaking or more effective rules.' And it was argued that executive supervision would lead to oversimplification of necessarily complex issues and a disproportional emphasis on political factors.'
Finally, opponents stressed that centering the focus on presidential
participation would undermine the public role in the process and lead

' 'Sierra Club, 657 F.2d at 406.
53
' See Cutler & Johnson, supra note 151, at 1399,1411.
" 4See Bruff, supra note 151, at 454-455.
55
' See Janofsky, supra note 151.
"6See DeMuth Statenent supra note 56, at 9.
57
'1d. at 8.
'"'See Janofsky, supra note 151.
591d.

1601d"
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to the conclusion that only those with access to the centers of power
could make their voices heard.' 6'
Viewed from the perspective of Executive Order 12,498, these
favorable and unfavorable policy arguments suggest several considerations. First, it appears true that agencies are making inherently political
choices. Arguably, however, these political choices reflect appropriate
analysis, inquiry and accord with the agency's statutory mandate. The
president's regulatory agenda under the new order also reflects inherently political choices. If the provisions of the order operate to
dissuade agencies from their statutory duty, why are the political
choices required under the order more legitimate than those made by
the agency?
Second, the president's claim to a national political base and mandate
does not necessarily translate into public support for his current regulatory agenda. The directives of Executive Orders 12,498 and 12,291
and the President's Task Force on Regulatory Form have never received public scrutiny or sanction. At the same time, the substantive
mandates of the agency enabling statutes received enough support
from the public's representatives in Congress to become law. Thus,
administration support of a part-.cular regulatory objective does not
compel the conclusion that similar public support exists.
Third, the executive case for interstitial management of agency
rulemaking is clearly distinct from the case for executive direction of
agency policymaking. Putting aside for a moment the darker questions
about OMB administration of Executive Order 12,291, one could
argue that coordination and resolution of conflicting statutory mandates is a valid end. In a complex regulatory system, interstitial coordination of agency rulemaking, absent substantive policy constraints,
might come within the ambit of Article II. Thus, presidential authority
to coordinate agency regulatory activity would facilitate his duty to
execute the laws. Presidential policy direction under the new order
facilitates only one end-the enforcement of presidential policy.
Finally, the claim that agencies are "single-minded" and dominated
by special interest groups is not addressed or resolved under the new
order. Arguably, the order merely substitutes a narrow "executive
focus" for a narrow "agency focus." And arguably, the order replaces
special interest group pressure with pressure by OMB staff. Therefore, Executive Order 12,498 is unlikely to produce rules that are
,'more responsive" to felt social needs.

11d.
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IV. OMB REVIEW OF AGENCY RULEMAKING UNDER
EXECUTIVE ORDER 12,291; THE IMPLICATIONS
FOR THE NEW REAGAN ORDER
The unprecedented scope of the substantive and procedural controls imposed by Executive Order 12,498 raise enormous questions
about how executive branch management of rulemaking will be conducted. How will agencies comply with the mandate to make their
rulemaking consistent with administration policies and priorities and
remain responsive to their statutory obligations? How will OMB, the
executive office empowered to review agency rules, exercise its authority? In view of the order's intention to cover all actions related to
rulemaking and the mandatory nature of its substantive requirements,
that authority should be exercised delicately to avoid displacement of
agency discretion. For as the Justice Department Memo in Support of
the Constitutionality of Executive Order 12,291 noted, "lesser incursions on administrative discretion are easier to support than greater
' 62
ones.
During the past four years, OMB's Office of Information and Regulatory Affairs (OIRA)63 has been busy reviewing agency rules for
consistency with cost-benefit principles under Executive Order 12,291.
OIRA will also be the focus for reviews under Executive Order 12,498.
Clearly, OIRA management of the review process under the first order
will say a great deal about how the administration will execute the
provisions of Executive Order 12,498. From this perspective there are
two key questions. First, how does OIRA conduct the review process
under Executive Order 12,291? And second, what examples have
surfaced reflecting OIRA management of agency rulemakings?

62
1 Simms
6

Memo, supra note 96, at 155.
'1 OIRA was created by the Paper Work Reduction Act in order to enforce that
statute's review provisions. At present, OIRA is headed by Douglas Ginsburg, Administrator, and Robert Bedell, Deputy Administrator. OIRA is divided into two key offices,
The Information and Regulatory Management Division, which employs "Desk Offices"
in its Regulatory Policy Branch; and The Regulatory and Statistical Analysis Division,
which is staffed by "Regulatory Analysts." Regulatory Policy Branch staff conduct the
primary review of agency rules mandated by Executive Order 12,291. Currently, each
agency is assigned several desk officers who perform the review function for that
agency's rules. Regulatory Policy Branch staff also coordinate the review process with the
Budget and Management divisions, developing OMB consensus on what a particular
agency "is doing" and what it "should be doing." Interview with OIRA staff member, in
Washington, D.C. (March 8, 1985) (off the record, may not quote); See also Olson, supra
note 40, at 11-12 n.35 (provides an informative overview of OIRA management structure and the role of OIRA desk officers).
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A. The OIRA Review Process Under Executive Order 12,291
OIRA reviews under Executive Order 12,291 have, in large measure, vindicated the views of those opposed to greater presidential
control of agency rulemaking. Proponents of executive oversight
argued that presidential supervision would serve as a check on agency
narrowmindedness and increase rational agency decisionmaking. But
OIRA is not structured to undertake the nature and scope of the
review process mandated by Executive Order 12,291. OIRA desk
officers who conduct reviews under the order do not have the scientific
and technical backgrounds to assess the highly sophisticated rulemakings they receive.'64 Moreover, the OIRA staff is, in reality, quite small.
Estimates have put the total number of OIRA personnel at about 80.65
In 1981 and 1982, OIRA reviewed approximately 5,400 proposed and
final rulemakings-a staggering task.'66 Plainly, OIRA is neither physically nor technically equipped to accurately perform the reviews required by the order. Therefore, it is hard to see how OIRA review
increases rational and objective decisionmaking.
Moreover, advocates of presidential oversight had contended that it
would enhance agency accountability. Agencies, they asserted, would
no longer be prisoners of special interest groups or congressional
committees. Indeed, oversight has enhanced agency accountabilityto OIRA. One internal observer noted that agencies should be accountable, they "work for us."' 67 And finally, because OIRA operates wholly
in secret, it is hard to see how review of rulemaking has led to the
appearance of open government and increased agency accountability
to the public.
Most important, however, OIRA oversight has politicized the review
process. Internal sources admit that OIRA often targets rules.' Most

'6Interview with an OIRA staff member, in Washington, D.C. (March 8, 1985) (off the
record,
may not quote).
' 5 Olson, supra note 40, at 11-12 n.35.
'66During this period, 4,660 rules were found "consistent without change" and 410
rules were deemed "consistent with minor change." Almost 200 regulations were returned by OMB for reconsideration or withdrawn by the agency. The fact that relatively
few rules were withdrawn or returned in 1981 and 1982 is not particularly significant.
Internal OMB sources noted that most rules survive OIRA review because the agency is
doing a "workmanlike job" or there is "no heat, nobody cares about a particular program." Interview with an OIRA staff member, in Washington, D.C. (March 8, 1985) (off
the record, may not quote).
"'6 7Interview with an OIRA staff member, in Washington, D.C. (March 8, 1985) (off the
record, may not quote).
"'Interview with an OIRA staff member, in Washington, D.C. (February 1, 1985) (off
the record, may not quote).
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agency draft-regulations that meet specified criteria pass review, but
the burden on the agency tojustify issuance of the regulation increases
several fold. Factors such as the importance of a particular rule, or its
prospective impact on the regulated sector, will trigger heightened
scrutiny. Thus, draft regulations that affect a large sector of the public,
or have significant impact69 on a few members of the private sector
receive greater attention.
Once heightened review is implicated, OMB places a substantial
burden on the agency to justify its rule. Moreover, OMB requires
different evidentiary support depending on the nature of the regulation. For economic regulations, an extremely heavy burden is placed
on the agency to demonstrate that the market cannot regulate itself.I"
For health and safety regulations, the agency must clearly establish
proof of toxological effects. 7 ' In addition, the agency will be asked to
explain why its statute compels issuance of the rule,'72 why it has made
particular choices,'73 and why the rule is not consistent with the administrations's position.'74
Finally, agency rules must overcome OMB's bias against regulation
in general and its particular bias against certain kinds of regulation. As
a whole, OMB has a strong bias against "command and control" regulations in favor of a market-oriented approach.'75 This philosophical bias
has led to vehement arguments with the Environmental Protection
Agency (EPA), which is strongly oriented toward the former method.'7
Indeed, one ex-OMB official admits that OMB has "a loving bias
against regulation ... a rebuttable presumption against regulation."'77
This official argues, however, that this bias "results from OMB's 'neutral competence' rather than from any pro-industry bent.""'7 Thus,
OIRA appears to be engaged in selective enforcement; internal
sources have likened it to "prosecutorial discretion," in which key
regulations are subject to discrete and intangible criteria.'79 As one
early OMB critic succinctly observed, "[e]ven more serious is the threat

'"Id.
17"Id.
17'Id.

1721Id.

17Id.
171ld"

17'Olson, supra note 40, at 43 (quotingJim Tozzi, former OMB, OIRA Deputy Adm'r.)
7
"Olson, supra note 40, at 43.
177Id.
7

181d.

179Interview with an OIRA staff member, in Washington, D.C. (March 8, 1985) (off the
record, may not quote). Accord Olson, supra note 40, at 43-45.
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that OIRA will give the signal that, despite the words of the executive
order, analysis is really unimportant in determining whether regulations will be allowed to proceed-that the true litmus test is political
acceptability."'' "
Moreover, because OMB and OIRA possess a formidable array of
substantive powers over administrative agencies, they can coerce critical policy responses. A former key OMB official noted, "[t]he Government works using three things: money, people [staff], and regulations;
the agency must get all three through OMB.'"' Instruments in the
OMB arsenal include: the exclusive power to review, edit, approve, or
disapprove of all agency budgets; 8. the authority to issue circulars and
directives establishing agency employment ceilings; 83 the ability to
control agency information gathering and research through the
Paperwork Reduction Act;8 4 power under the Anti-Deficiency Act to
apportion and reapportion an agency's appropriated funds;8 1 coordination of administrative and management reforms in executive
agencies; and authority to review regulations under presidential

"'Testimony of George Eads, Senior Economist, The Rand Corp., Role of OMB in Regulation,
Hearings Before the Subcommittee on Oversight and Investigations of the House Committee on
Energy and Commerce, 97th Cong., 1st Sess. (1981), at 14.
'..Olson, supra note 40, at 6 (quoting Jim Tozzi, former OMB, OIRA Deputy Adm'r).
8
8'Rosenberg, OMB Interference with EPA Rulemaking (1984) (Committee on Energy
and Commerce, U.S. House of Representatives) at 6-7 (unpublished manuscript, CRS
study). [hereinafter CRS Study of OMB Interference]. The Budget and Accounting Act
of 1921 (31 U.S.C. §§ 1104-1108 (1982)) provides that all agencies, including independent regulatory agencies must submit their proposed budgets to OMB for approval.
Unless a statute specifically requires simultaneous submission of agency budgets to OMB
and Congress, Congress does not see the agency's original request.
'83CRS Study of OMB Interference, at 7.
"4Id.at 7-8. The Paperwork Reduction Act of 1980 (44 U.S.C. §§ 3501-3520 (1982))
(provides that an agency wishing to gather information through a survey or questionnaire or impose a recordkeeping requirement on the regulated sector must secure prior
OMB permission. The act specifically disavows any intent to interfere with agency
regulatory activity. Under the act, however, OMB has the authority to deny agency
paperwork requests, thereby checking regulations which employ surveys or questionnaires as enforcement mechanisms.
' 85CRS Study of OMB Interference, at 8. OMB has used its power under the AntiDeficiency Act (31 U.S.C. §§ 1511-1512 (1982)) to alter or terminate agency programs it
disfavors. OMB utilized its authority under the act to force the Small Business Administration (SBA) to stop guaranteeing loans for the purchase or lease of pollution control
equipment. See HearingsBefore the House Subcommittee on Energy, Environment, and Safety
Issues Affecting Small Businesses ofthe Committee on SmallBusiness,97th Cong., 1st Sess. (Part
I, Nov. 4, 1981); 97th Cong., 2d. Sess. (Part II, Mar. 10 and 31, 1982); Rosenberg,
Authority of OMB to Suspend SBA's Pollution Control Equipment Loan Guarantee
Program for Tax-Exempt Issuances (Apr. 22, 1983) (unpublished manuscript, CRS
study).
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orders." 6 Finally, because of OMB's location in the Executive Office, its
actions implicitly express White House influence and approval.' 7
To these powers are added OIRA's own authority to administer the
provisions of Executive Order 12,291. As noted earlier, under the
order all proposed rules of executive agencies must be submitted to
OIRA for review before publication in the FederalRegister.If either the
agency or OIRA deem the proposed rule "major," the agency must
prepare an RIA detailing the anticipated costs and benefits of the
regulation. Unless constrained by a judicial or statutory deadline,
OIRA seldom completes its review expeditiously.' 8 Thus, the review
process, which is conducted wholly in secret, can go on indefinitely and
often involves a number of questionable OIRA tactics. Although OIRA
never expressly tells agencies what the regulatory standard should be,
it frequently pressures or coerces choices. OIRA can, of course, hold
on to rules indefinitely until the agencyjust gives up. 9 Recently, after
trying for more than six months to get asbestos regulations through
OIRA, EPA conceded defeat.' An EPA official acknowledged that the
agency had decided to bow out of the rulemaking because "we didn't
think we had a choice."'' In addition, OIRA can return rules inconsistent with the principles of Executive Order 12,291.192 This procedure,
too, may effectively kill the regulation because agencies may be unable
to develop a rule that satisfies the administration and the agency's own
statutory obligations. OIRA often makes its policy views known during
the formulation of a rule to ensure "consistency" even before the agency
submits the draft regulation. 9 And finally, OIRA "negotiates" with
agencies on central issues within the rules themselves.'94 The EPA is
Study of OMB Interference, at 6.
1871d. at 9.
'Olson, supra note 40, at 49 (noting that EPA reported in May 1983 that OMB had
extended its review of 158 proposed and final rules beyond the time limits prescribed by
Executive Order 12,291-in four cases for over a year).
'See Wash. Post, supra note 80.
116CRS

90

1 d.

19id.
92
' Exec. Order No. 12,291 at §§ 5(a)(5), 7(c).
93
' Olson, supranote 40, at 46-47. "There is 'an old OMB saying: get in before the bow
line'; in other words, get involved in agency rulemaking as early as possible to maximize
influence on rules that are still in their formative stages." (Olson, quoting Jim Tozzi,
former OMB, OIRA Deputy Adm'r, in Washington, D.C. (May 14, 1983)); Accord
Interview with an OIRA staff member, in Washington, D.C. (March 8, 1985) (off the
record, may not quote) (noting that Executive Order 12,498 was designed to ensure that
administration policy views are infused into the decisionmaking process at the earliest
juncture; before the agency staff can mobilize behind a rule and before Congress and
special interest groups can make their views known).
' 9 Interview with an OIRA staff member, in Washington, D.C. (February 1, 1985) (off
the record, may not quote).
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95
encouraged by 0MB to reformulate regulations by oral negotiations.'
Significantly, most of these negotiations occur over the telephone so
that no written record exists to document how agency decisionmaking
was affected.'96 Even more significantly, only once has an agency head
appealed an OIRA review all the way to the cabinet council review
board.'97 As one internal OIRA staffer observed, the collective effect of
OIRA review slows down the entire rulemaking process, makes it
harder for agencies to act arbitrarily, and induces agency staff to
formulate "acceptable rules."'98

B. OIRA Influence on EPA Regulations
Because secrecy pervades virtually all OMB review, the substantive
impact of OIRA influence on agency regulations has escaped detection. Recently, however, a troubling picture of the OIRA review process has emerged in congressional hearings involving the EPA. The net
effect of OIRA tactics appears to indicate substantive coercion leading
to real shifts in agency rulemaking positions.
During the recent Superfund Hearings,'99 former EPA Chief of Staff
John F. Daniel testified that OIRA pressure had induced the agency to
make critical changes in a regulation proposed under the Clean Water
Act. His testimony demonstrates precisely how OIRA "negotiations"
act to alter agency discretion.
For years, there had been in those standards (pre-existing standards
under the Clean Water Act) a provision dealing with nondegradation of
water quality in receiving streams, and in my experience working in... state
governments, it had never been a substantial hurdle for people to deal with
as permittees and regulatees.
Nonetheless, there was immense pressure brought by OMB on the Agency to change the nondegradation provision, and it was purely philosophical,
because there was no cost analyses, cost-effectiveness studies or anything else
that I think would have borne out any basis for changing that part of the reg.
95
' 1d.
6

See also Olson, supra note 40, at 58 n.297.
' nterview with an OIRA staff member, in Washington, D.C. (February 1, 1985) (off
the record, may not quote). See also Olson, supra note 40, at 58 (OMB rarely summarizes
or documents communications in writing and has declined to log or docket its contacts
with the EPA).
"'9 7 nterview with an OIRA staff member, in Washington, D.C. (March 8, 1985) (offthe
record, may not quote).
'981d. A more subtle and consequential internal EPA development induced by OMB
review in a "guessing game" in which EPA attempts to draft rules it believes will clear
OMB. As one EPA official put it, "we are practicing the art of the possible": the agency
staff starts with reduced expectations, and drafts initially a proposal that will clear both
the EPA hierarchy and OMB.
Olson, supra note 40, at 50.
99
"'
See Superfund Hearings, supra note 58.
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But we wanted the regs out. Other reforms in there were very valuable to
our State and Federal partnership and we wanted the regulations published.
So as a part of the price for getting the regs out, we did change the
nondegradation language in the proposal ....
I"
Daniels also testified that when EPA was deregulating, RIAs and other
types of analysis that ordinarily would be imposed on major agency
actions under Executive Order 12,291 were waived.20° Daniels also
indicated, OIRA appeared to focus almost exclusively on the costs of
proposed regulations and to ignore the benefits. 20 2 Indeed, Daniels
even revealed that OIRA made veiled threats when an agency acted
counter to its wishes. On one occasion, when EPA had not received the
requisite OIRA clearance for a regulation, the EPA administrator
signed the rules and issued them. That evening, Daniels received a
phone call from OIRA Deputy Administrator Jim Tozzi warning him,
in effect, that "there was a price to pay for doing what we had done, and
that we hadn't begun to pay. 2 °3 For agency officials subject to removal
at the displeasure of the president, such language leaves little to the
imagination. Finally, the Daniels testimony indicated that OIRA was
extensively involved in so-called "conduit contacts" with the regulated
sector. On one occasion, comments returned by OIRA involving
affluent guidelines for the iron and steel industry were so voluminous
and highly technical that they would have had to come from the
regulatee. 2°4 On another occasion, Daniels recalled that a representative of General Electric called EPA to request an extension of time to
comment on proposed radioactive waste regulations that were then
undergoing OMB review. Upon questioning, the caller revealed he
25
had a copy of the regulations and was providing comments for OMB. 1
A similar picture emerges from the recent hearings on EPA's Asbestos Ban and Phasedown Rules.2 6 The hearings reveal that OMB en2

°°Id. at 6.
201

1d. at 6-7; CRS Study of OMB Interference, supra note 182, at 10.
° Superfund Hearings, supra note 58, at 7; CRS Study of OMB Interference, supra
note
182, at 10.
2
°1Superfund Hearings, supra note 58, at 8; CRS Study of OMB Interference, supra
note
182, at 10.
2 4
1 Superfund Hearings, supra note 58, at 80-3; CRS Study of OMB Interference, supra
note
25 182, at 10.
1 Superfund Hearings, supra note 58, at 80; CRS Study of 0MB Interference, supra
note 182, at 10. Indeed, the administration encouraged the regulated sector to voice its
objections to agency rules. C. Boyden Gray, formerly counsel to the defunct Presidential
Task Force on Regulatory Relief, urged members of the business community to contact
the2 06Task Force if they had a "problem." See supra note 180, at 92.
EPA's ProposedAsbestos Ban andPhasedown Rules; Chronology of Major Events. Hearings
before the Subcommittee on Oversight and Investigationsof the House Committee on Energy and
Commerce, 99th Cong., 1st Sess. (1985). [hereinafter Asbestos Chronology].
22
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gaged in a number of aggressive tactics designed to alter, and ultimately deflect, the course of the agency regulations.
First OMB held onto the Ban and Phasedown rules well past the
deadline prescribed by Executive Order 12,291.207 Indeed, the rules
remained at OMB for over half a year from the date of submission until
EPA concluded that it had to withdraw the regulations." 8 During this
period, OMB was contacted on several occasions by distressed EPA
officials who were concerned about the fate of the rules and OMB's
20 9
failure to move them through the review process.
In addition, OMB desk officers were continuously engaged in "negotiations" with EPA officials over the content of the proposed rules.
OMB directly opposed the agency position on a number of substantive
issues in the regulations. Significantly, some of the disputed issues were
simply unrelated to OMB cost-benefit review under Executive Order
12,291. Hearing documents show that OMB Desk Officer Brian Mannix expressed "objection to the Agency's choice of productcategories subject
to the ban" under the proposed regulations (emphasis added)?'0
OMB's position in other disputed issues involving cost-benefit questions directly contravened long-standing EPA practice and policy.
OMB urged that the agency discount the health benefits associated
with the proposed rules over the latency period (30 to 40 years) for
lung cancer and mesothelioma. 2 ' EPA staff argued that the OMB
proposal "would represent a dramatic departure from past EPA practice, would have major implications for the Agency's carcinogen policies, and would greatly diminish projected benefits of the proposed
21 2
asbestos rules."
Even more important, OMB argued that EPA had erroneously interpreted its duty under the Toxic Substances Control Act (TSCA) and
that the agency was required by section 9 of the act to refer its regulations to the Occupational Safety and Health Administration (OSHA)."'
EPA argued that section 9 referrals are discretionary.2 1 4 The agency

207
1d.
208
M.
2 9

at 3-11.

1d. at 6.
21IM. at 4.

211
.
212
Id.at
2

id

5.
1SOMB Legal Memorandum, Description of Section 9 of TSCA (Dec. 27, 1984)
(included in David Stockman's briefing book on asbestos, given to James Barnes by
OMB's Robert Bedell) (document no. 17 in the Apr. 16, 1985 Index to ExhibitsAsbestos
Hearing).
24
" EPA Memorandum from Alvin A. Aim, Interim Policy for Referring Workplace
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contended that a finding by the administrator that other agencies could
not adequately address the problem precludes referral.2 5 Significantly,
both proposed asbestos rules concluded that regulation under the
OSHA Act would not address the risk."' Moreover, an internal EPA
legal memorandum emphasized thatjudicial review under section 9(a)
"is limited solely to whether EPA has examined the other statutes, not
whether EPA's decision was right or wrong on the facts." ' OMB
argued that EPA was required to defer to OSHA as a matter of policy
regardless of the agency's interpretation of section 9.2 OMB's analysis
of the legislative history of TSCA concluded that:
[T]he crucial question is the threshold determination, "in the Administrator's discretion," that a risk can be eliminated or reduced to a sufficient
extent by another agency ....
Although at first glance the Administrator
appears to have total freedom of movement, in reality his authority is closely

bounded and his "discretion" is very narrow.... The legislative history...
shows that, in determining whether a risk may be "eliminated or reduced to a

sufficient extent," the question for the Administrator is whether the other
agency has "adequate authority" under its statute to resolve the problem.

Thus, EPA is not to speculate whether, as a practical matter, the other
agency would be prepared to exercise its authority as fully as EPA believes
appropriate." '

Ultimately, OMB's interpretation of EPA's statutory duty under
section 9 prevailed. Agency officials finally gave up and concluded that

EPA had "no choice but to refer asbestos to OSHA under Section 9. ' ' 205
One EPA official summed up the "forced" transfer of the asbestos
regulations very well when he commented, "the legal devil made us do
it.

22

In sum, then, OMB and OIRA management of agency regulations
Exposure Problems to the Dept. of Labor (Aug. 22, 1984) (discusses TSCA § 9(a))
(document
no. 9 in the Apr. 16, 1985 Index to Exhibits-Asbestos Hearing).
2151d.
2 6
Asbestos, 40 C.F.R. § 763 (1984).
1
1 7Draft
memorandum from A. Carpien, EPA, Overview of TSCA § 9, at 10 (Jan. 1,
1985)
(Memorandum
to James Barnes, General Counsel).
21
Asbestos Chronology, supra note 206, at 7.
21
See OMB Legal Memorandum, supranote 213 at 2, § 4. See alsoJames Barnes, EPA,
Notes of Cover Memorandum Summarizing David Stockman's Briefing Book on Asbestos (Dec. 27, 1984) (document no. 16 in the Apr. 16, 1985 Index to Exhibits-Asbestos
Hearing).
22
°Asbestos Chronology, supra note 206, at 9.
2
'Id. (comments of EPA's Milton Russell on letter by Jack Moore, EPA Assistant
Administrator, Office of Pesticides and Toxic Substances, to the Department of Labor
indicating that EPA would be referring three chemical substances to the Department of
Labor pursuant to section 9 of TSCA: asbestos, methylene dianiline, and certain glycol
ethers. See also Document no. 20A in the Apr. 16, 1985 Index to Exhibits-Asbestos
Hearing.
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utilizes a number of practices that clearly coerce agency decisionmaking. And there is every indication that OMB intends to use practices
developed under Executive Order 12,291 to implement the provisions
22
Thus, the sweeping substantive and proof the new Reagan order.1
cedural provisions of Executive Order 12,498 may well become a
means for more comprehensive and intrusive manipulation of agency
rules.
V. CONCLUSION
Executive Order 12,498 completes the shift in the locus of regulatory
decisionmaking begun by Executive Order 12,291. The new center of
gravity for administrative rulemaking has affectively moved from executive agencies to the executive office. Thus, the order makes agency
regulations little more than a vehicle for current administration policy.
As this paper has suggested, this shift portends grave substantive and
procedural consequences for the structure of the regulatory process.
Even more important, however, this portends grave consequences for
the constitutional relationship that Congress and the president share in
the administrative sphere. In the final analysis, therefore, the order
represents a significant challenge to the structural imperatives inherent in the constitutional framework.

22
Interview with an OIRA staff member, in Washington, D.C. (February 1, 1985) (off
the record, may not quote).
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OPENING REMARKS:
ADMINISTRATIVE LAW
IN TRANSITION
Ernest Gellhorn*

hange and reformulation seem to be the one constant in administrative law since it was recognized as a distinctive legal discipline
near the turn of this century. In its early life, the field was generally
limited to exploring possible applications for extraordinary writs and
developing a presumption of reviewability. Both approaches aimed at
controlling unauthorized or excessive actions of government officers.'
Common law writs had been developed over centuries to interpose
some judicial constraint on the sovereign and his delegates. However,
they were not always suited to administrative action and were, in any
case, an incomplete method of control. Courts thus searched for
alternatives. One result was that even where Congress or the common
law did not directly provide for review, courts often held that the
creation of administrative power did "not necessarily and always oust
the courts of jurisdiction to grant relief to a party aggrieved."2
As a constraint on wayward administrative action, however, judicial
control was more theoretical than real. The role ofjudicial oversight
was limited by numerous exceptions protecting administrative discretion. Only occasional and egregious misdeeds were in fact subject to
judicial scrutiny. The bulk of administrative decisions, including most
informal action, could not be reviewed. These limitations did not seem
particularly serious, however. Government played a modest service
function, generally limiting itself to national defense and to narrow
steps in aid of commerce.
From these narrow beginnings, a substantial body of law has developed. Much of it now occupies center stage in the courts of appeal
(especially in the District of Columbia) and the Supreme Court. The
(

*Dean and Roush Professor of Law, Case Western Reserve University Law School,
Cleveland, Ohio.
'See L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE AcriON 327-53 (1965).
'American School of Magnetic Healing v. McAnnulty, 187 U.S. 94, 108 (1902).
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growth of administrative law began slowly but it has expanded at an
increasingly rapid rate. Today's more intensive and wide-ranging review reflects government's diverse and expanded regulatory activities.
The establishment of major independent administrative agencies outside the direct control of the executive branch during the Progressive
and New Deal eras was a major departure. Government had become
more intrusive yet no longer operated within the constrained judicial
mold. Regulatory agencies were given broad powers to oversee important economic decisions. They were required to make numerous decisions, often quickly. This led to very different decision processes, again
outside thejudicial system. These practices forced the development of
a branch of law designed to control more closely the exercise of governmental authority. The irony, of course, is that the substantive
policies of these political eras reflected a concern with possible abuses
of private market power or excessive competition; their regulation in
turn justified the creation of a new set of rules governing government
conduct.
During this first modern phase of administrative regulation, most
important policies and applications were specified in adjudicative hearings, the administrative counterpart to courtroom trials. Rulemaking
was uncommon and relatively few agencies were authorized to write
rules or, if they were, even fewer took advantage of its more flexible
procedures. There were, however, enough differences between administrative adjudications and the closely controlled procedures of
judicial trials to support claims for more systematic judicial scrutiny of
the merits of agency actions. Thus, the major change injudicial review,
as contrasted to the early approaches, was the beginning of what is now
known as substantive review of agency policy. By today's standards, the
measures applied through the 1950s to review agency policies seem
cursory at best. Nonetheless, they constituted important steps in giving
some assurance of the regularity of agency action. The general rule
was that as long as the administrator's decision was supported by
substantial evidence, when the record was examined as a whole, and
proper statutory factors had been relied upon in making policy
choices, the requirements of judicial oversight were satisfied. Broad
and increasingly undefined authority continued to be granted administrative agencies to solve knotty economic problems. These grants
were upheld and they allowed agencies broad discretion over policy
choices, remedies or approaches. The result was that administrators in
'See Gray v. Powell, 314 U.S. 402 (1941); NLRB v. Hearst Publications, Inc., 322 U.S.
111 (1944); Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951).
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fact tended to enjoy unreviewable discretion if their decisions were not
egregiously wrong.
This is not to say that all agency actions were approved by reviewing
courts or that these less formal procedures for deciding important
economic decisions were uniformly applauded. Widespread complaints asserted that administrative agencies had become "the headless
fourth branch" of government, unrecognized in the Constitution and
contrary to accepted legal principles." In response, theoretical limits
were placed on the authority that could be delegated,5 and minimal
procedures were established for deciding policy and individual cases."
Nonetheless, the constraints imposed on agency discretion were still
modest. To support expert decisionmaking, courts readily approved
combined agency functions, less formalized rules of evidence, and
similar departures from judicial trial procedures.7 The theory of these
rulings generally supporting agency discretion was that administrative
agencies were established as expert bodies to decide complex social
questions applying technical knowledge in a nonpartisan fashion.
Administrative procedures and judicial review were directed toward
assuring that those decisions were based on available information. But
when it came to deciding policy issues, it was thought important that
the experts be allowed leeway in locating that information and in
weighing its import alongside relevant policy factors. To be sure, the
needs of expertise did not justify unlimited discretion. But the limits
imposed by procedural requirements and judicial review were sympathetic to agency needs. They focused on assurances that the data was
reasonably accurate so that agency experts could apply theirjudgment
and regulate "in the public interest." This initial modern period of
administrative law is aptly labeled its "transmission belt" phase,' for the
courts did not question expert agency decisions. They concentrated

'See J. BECK, OUR WONDERLAND OF BUREAUCRACY (1932); Report of the President's
Committee on Administrative Management, Administrative Management in the Government of the United States 36 (1937) (Brownlow Committee). Even the term "administrative malaise" has a pedigree. See H. FRIENDLY, THE FEDERAL ADMINISTRATIVE
AGENCIES 2-3 (1962).
'See Aranson, Gellhorn & Robinson, A Theory of Legislative Delegation,68 CORN. L. REV.
1, 7-17 (1982).

'Administrative Procedure Act of 1946, 5 U.S.C. §§ 553 & 554 (rulemaking and
adjudication
provisions).
7
See FTC v. Cement Institute, 333 U.S. 683 (1948); Samuel H. Moss, Inc. v. FTC, 148

F.2d 378, 380 (2d Cir. 1945), cert. denied, 326 U.S. 734 (1945); Market Street Ry. v.
Railroad Comm'n, 324 U.S. 548 (1945).
'See Stewart, The Reformation of American Administrative Law, 88 HARV. L. REV. 1667
(1975); G. ROBINSON, E. GELLHORN, H. BRUFF, THE ADMINISTRATIVE PROCESS 881-83 (2d

ed. 1981).
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instead on agency procedures and the facts or law relied upon tojustify
the results.
As the role of government and its implementing administrative
mechanisms continued to change after the Second World War, so too
did administrative law and its underlying theory. Government was not
only getting much larger, but the welfare state was increasingly deciding questions previously left to the individual or otherwise unregulated. Some of these changes merely continued developments that
had their origins in the social programs created during the Depression
but that had been delayed by the war. Others reflected a different view
of society and the role of government in the economy. The economy
had become more complex and public expectations had been redirected from an overriding concern with security to a demand for
greater protection of the quality of life.
One particularly dramatic change was in the size and order of
government regulation. New agencies with broad powers were established, especially in the 1970s." More importantly for administrative
law doctrine, these new regulatory schemes were of a different order.
Their substantive purpose was not simply to control market power,
regulate monopolies or substitute for unwanted competitive excesses.
Nor were they limited to protecting those unable to survive in a competitive economy. Rather, the goal of these programs, frequently enforced by newly created agencies (such as the Environmental Protection Agency, the National Traffic Safety Administration, the Occupational, Safety and Health Administration, or the Consumer Product
Safety Commission) was to control the costs imposed on individual
consumers or the public at large by a successful industrial economy.
The "affluent society" recognized that its benefits also imposed serious
costs through industrial pollution, industrial accidents, inadequate
information, and so forth. These burdens could not be controlled by
market forces because they were not included in the price of the
product and thus did not affect consumer demand or production.
They were external to the private market's price setting mechanism
and there were no incentives to control these externalities. Thus a new
series of administrative agencies and regulations was designed to correct this market "failure," usually through traditional regulation.'
The focus of administrative law likewise responded to this change of
'See Lilly & Miller, The New Social Regulation, THE PUBLIC INTEREST 49-60 (Spring
1977). For example, more agencies and regulatory schemes were adopted during the
five-year Nixon presidency than during any presidency before or since. See also
C. SCHULTZE, THE PUBLIC USE OF PRIVATE INTEREST (1977).

"'See S. BREYER,

REGULATION AND

ITS

REFORM

23-28, 261-84 (1982).
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direction in administrative regulation. This new regulation was of a
different degree. It extended government much farther than had
previously been contemplated into the workplace and other aspects of
everyday life. Government mistakes also became serious political
events as thousands and more could be affected by otherwise unnoticed regulations. One highly visible example was the 1974 decision
by NHTSA to require seat-belt interlocks which prevented drivers
from starting their cars until belted in; the decision was quickly reversed by Congress. As a result of these and like misadventures, there
were increased calls for judicial attention to the regularity of agency
action. The "victims" of government irregularities were no longer
limited to regulated business interests able to represent themselves on
review or otherwise able to insulate themselves fiom erroneous decisions. Not surprisingly, new "rights" were recognized, expanded
opportunities were allowed for individual challenges to government
decisions, and new doctrines were applied to oversee administrative
discretion."
Other decisions in this second modern ("interest group") period
reflected a growing disenchantment with administrative expertise and
new doubts about the integrity of the administrative process. Administrative policies often seemed ineffective or beyond regulatory insight;
other times agency decisions seemed to reflect their capture by those
they were supposed to regulate. Whatever the reason, insistent demands for public participation in administrative processes were recognized as a supplement to or substitute for agency expertise.'I Agencies
were no longer given constant deference for their expertise. Yet they
continued to be viewed as useful vehicles for providing interested
persons and groups with an opportunity to participate in the making of
policy decisions important to their interests.
This representational view of administrative law, that agencies were
to preserve the opportunity for affected interests to be heard and
accommodated,'" led to a reformulation of judicial review, including
the development of the "hard look" rationale applied in examining
administrative policies today." The courts were responsible for assur"See, e.g., Goldberg v. Kelly, 397 U.S. 254 (1970); Ass'n of Data Processing Serv. Orgs.
v. Camp, 397 U.S. 150 (1970); Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S.
4022 (1971).
' See, e.g., Office of Communication of United Church of Christ v. FCC, 359 F.2d 994
(D.C. Cir. 1966).
3
See Stewart, supra note 8.
" See Motor Vehicle Manufacturer's Ass'n v. State Farm Mutual Auto Ins. Co., 463 U.S.
29 (1983); Greater Boston Television Corp. v. FCC, 444 F.2d 841, 850-52 (D.C. Cir.
1970) (Leventhal, J.), cert. denied, 403 U.S. 923 (1971).
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ing agency compliance with the legislative will, regardless of how
complex or technical the issue. Other doctrines that draw their support
from this period include preenforcement review of agency rulemaking 15 and expanded rights of standing to challenge agency action."
Agency processes were no longer to be mere transmission belts of
information providing expert administrators with all the facts they
needed to reach the correct result. They were instead required to
assure that both notice and an opportunity to participate were adequately provided to those likely to be affected by the decision.
Recent times have seen a somewhat different reaction to many of
these substantive policies, especially as a costly war, raging inflation,
and foreign competition demonstrated anew that resources were finite
and that government finds it as difficult as individuals to make hard
choices. Dissatisfaction with government in general and regulation in
particular reached new heights. Upon closer examination, it seemed
that many regulations were unnecessary, that some were simply
wrong-headed, and that others were overinclusive. 7 Administrative
law is, as a consequence, entering its third modern phase. The substantive foundation of much regulation-especially of transportation and
communications-is being authoritatively questioned. So are many
regulatory methods and procedures. Command-and-control regulatory techniques that specified both what can and cannot be done have
proved costly when extended into broad areas of the economy. To
minimize these harms, administrative policy has increasingly looked
for minimalist solutions, including total or partial deregulation."
Agency procedures and judicial review are now responding to these
developments. As the presentations of the three distinguished commentators that follow demonstrate, administrative law is changing
once again.
Judge Abner Mikva, who has contributed directly to some of these
doctrinal developments first as a member of Congress and now as a
leading member of the United States Court of Appeals for the District
of Columbia, provides an intriguing analysis of these changes as they
are reflected in the scope and standards of review of administrative
action. He observes that some doctrinal changes have been abrupt and
sweeping-particularly in the Supreme Court's reversal of the legislative veto and its holding that passive nonregulation is nonreviewable.
"See, e.g., Abbott Laboratories v. Gardner, 387 U.S. 136 (1967).
"See, e.g., United States v. Students Challenging Regulatory Agency Proceedings, 412

U.S. 669 (1973).

"7See Breyer, Analyzing Regulatory Failure:Mismatches, Less Restrictive Alternatives, and
Reform, 92 HARV. L. Ri~v. 547 (1979).
"8E.g., Airline Deregulation Act of 1978, Pub. L. No. 95-504, 92 Stat. 1705 (1978).
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He predicts, however, that the Court's more incremental decisions,
those that build on past doctrine and seek more limited improvements

in the administrative process and its oversight, are likely to be more
enduring. It is a provocative thesis that time can test.
Richard K. Berg, on the other hand, applies his long experience at
the Administrative Conference of the United States and his chair-

manship of the Rulemaking Committee of the ABA Section of Administrative Law to present a careful review and analysis of the perennial
question of agency discretion to decide questions by rulemaking or
adjudication. He demonstrates that rulemaking will probably continue
to be the procedure of choice for most agencies, even under the moves
made by recent presidents to gain greater control over the issuance of
agency regulations. Noting the continuity of policy development, he
calls for a renewed analysis of the structure of public participation in
the creation of more rational bureaucratic processes.
Finally, President Robert M. O'Neil of the University of Virginia
draws on his extensive administrative experience and long scholarly
record to describe the nature and development of "administrative due
process." In a remarkably precise compass, he assesses both the reach
and direction of constitutional doctrine determining whether and what
kind of a hearing must be provided. A murky bog becomes remarkably
clear when examined through his finely calibrated analytical lens.
Reading these essays, one is struck by the frequent unanimity (or
close thereto) of the Supreme Court in deciding highly controverted
administrative law cases for over a decade. Whatever their normative
coloration, Supreme Courtjustices (and appellate judges) have generally favored closerjudicial oversight and more expansive opportunities
for judicial review, albeit often for differing reasons. The more liberal
judges appear to have looked uponjudicial review as a necessary check
on the power of the welfare state; the more conservative have relied on
extended review as a justification for upholding the exercise of state
authority or supporting political decisions to deregulate.
Nonetheless, it seems premature to outline a comprehensive theory
as a guide to current administrative law decisions, and none of our
commentators has undertaken this task. At least for the present, there
are no worthy successors to either the transmission belt or public
interest group theories that explained prior movements. The problems of the limits of government and of the appropriate role ofjudicial
review do not lend themselves to simple rules or unitary theories."' As
"'See, Stewart, Regulation in a Liberal State: The Role of Non-Commodity Values, 92 YALE
L.J. 1537 (1983); Cass, Black Robes and Black Boxes: The ChangingFocus of Administrative
Law, 1984 DUKE L.J. 422 (book review of P. SCHUCK, SUINc GOVERNMENT" 1983); Rabin,
Legitimacy, Discretion, and the Concept of Rights, 92 YALE L.J. 1174 (1983).

HeinOnline -- 38 Admin. L. Rev. 113 1986

114

ADMINISTRATIVE LAW REVIEW

the discussion in these papers reveals, administrative law doctrine
increasingly reflects a healthy skepticism of both the corrective powers
of government and of the courts. Nonetheless, there continues to be a
broad recognition that both are also necessary.
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THE CHANGING ROLE OF
JUDICIAL REVIEW
Hon. Abner J. Mikva*

O

n consecutive days in June 1983, the Supreme Court handed
down what are probably the two most important administrative
law decisions of the decade. On June 23, the Court decided INS v.
Chadha,' a case involving the validity of a congressional veto of an
executive branch decision to allow a deportable alien to remain in the
country. The Court took the occasion to fashion the sweeping rule that
virtually all statutory provisions allowing legislative vetoes were unconstitutional. The following day,June 24, the Court decided Motor Vehicle
Manufacturers Association v. State Farm Mutual Automobile Insurance
Company,2 a case involving the validity of the Department of Transportation's rescission of the passive restraint requirement for automobiles. The Court took the occasion to reaffirm and reexplain the
traditional place of judicial review in the constitutional and statutory
scheme of our modern administrative state.
These two decisions are important not only for the law they articulated but also for the starkly different approaches they took to doctrinal development. State Farm was an evolutionary, incremental
approach; the Court primarily refined and clarified well-established
principles of administrative law. Chadha, in contrast, was a much more
ambitious and radical decision; the Court attempted there to remake a
good deal of administrative law in a single blow.
I would like to discuss these two decisions and their aftermaths in
some detail. My thesis is that the approach to administrative law taken
in State Farm is a sounder approach than that taken in Chadha (and not
*Judge, United States Court of Appeals for the District of Columbia. This article is
basically a speech delivered to the Administrative Law Section at the annual meeting of
the American Bar Association inj uly, 1985. While the prejudices contained herein are all
mine, I am most grateful for the help of David Sklansky (J.D. Harvard, 1984), who was
my elbow clerk last term, and Alan Grayson (.D. Harvard, 1983), who was a court law
clerk.
'462 U.S. 919 (1983).
2463 U.S. 29 (1983).
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just because the Court in State Farm agreed with the result I reached in
the decision below). I believe that administrative law has been developed to the point where sweeping decisions are unlikely to be
helpful; as I will try to point out, the doctrinal improvements that can
be made today are generally evolutionary and incremental.
I. THE CHADHA DECISION
Some might challenge my characterization of Chadha as a landmark
case in administrative law. After all, the concern in that case appeared
to be how 535 elected representatives can work their will on us within
constitutional confines. This analysis puts the decision in the line of
cases rooted in Marbuy v. Madison,' where the judiciary has decided,
with our customary humility, that we are best qualified to determine
what the three branches of government can and cannot do. Yet while
Chadha is a decision of constitutional law doctrine, it is a decision with
administrative law consequences. It had an immediate, powerful impact on one of the central questions of administrative law-how to
channel and tame the tremendous legislative authority delegated by
Congress to administrative agencies.
On its facts, the case presented an odd occasion for the Court to
make sweeping pronouncements. Jagdish Rai Chadha came to the
United States in 1966 as a student and later decided that he wanted to
stay. After his visa expired, Chadha conceded that he was subject to
deportation. He submitted an application for suspension of deportation on the statutory grounds that he had resided continuously in the
United States for over seven years, was of good moral character, and
would suffer extreme hardship if deported.4 After a hearing, an immigration judge suspended Chadha's deportation.
As the Supreme Court recounted in its opinion, over the years
Congress has exhibited an extreme reluctance to allow the executive
branch the final say in deportation proceedings. The device employed
by Congress from 1952 until the Chad/ia decision to circumscribe the
discretion of the executive branch was the one-house veto. The Immigration and Naturalization Act provided that the Attorney General
was to provide Congress "a complete and detailed statement of the
facts and pertinent provisions of law in the case."" Either chamber then
could force deportation by passing a resolution by the close of the
'5 U.S. (1 Cranch) 137 (1803).
'8 U.S.C. § 1254(a)(1) (1982); Chadha, 462 U.S. at 924.
5'Chadha, 462 U.S. at 9'1-35.
'18U.S.C. § 1254(c)(1) (.1982).
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in substance that it does not favor" suspenfollowing session "stating
7
sion of deportation.
Thus for over thirty years we were treated to the spectacle of Congressjudging whether immigration judges had properly decided that
deportable aliens were, among other things, "of good moral character." And 'judging" accurately describes what Congress was doing-it
ascertained facts, and then applied "law." So it is not surprising that the
Supreme Court found the veto procedure objectionable; if there is one
thing that gets judges angry, it is when other people start acting like
judges.
Perhaps to underscore the hazards of letting anyone but judges do
the judging, the Court remarked in a footnote that it was "not at all
clear whether the House ... correctly understood what it was doing."8
Notwithstanding the loyalty that I retain toward the first branch, I
must agree with that observation. I was a member of the House when
that body passed on Chadha's suspension of deportation. I voted to
exercise the legislative veto, and to override the decision of the immigration judge. After Chadha was decided, I reexamined the Congressional Record for that day. I cannot, for the life of me, remember why I
voted to deport the gentleman.
But I wasn't alone that December day in 1975. All of us were
operating within rules not designed to guarantee meticulous care in
determining facts and applying the law. It made no sense for Congress
to constitute itself as a court of appeals, reviewing the decisions of
immigrationjudges by means of a legislative veto. I was an accomplice
then, but now I appreciate thatjudging should be left to thejudges. No
one is as pious as a reformed sinner.
The Court noted in Chadha that the resolution before the House had
been neither printed nor distributed when it was voted upon," but this
was not a due process decision. Rather, the Court took its instructions
from three short passages in the Constitution:
All legislative Powers herein granted shall be vested in a Congress of the
United States, which shall consist of a Senate and a House of Representatives.'
Every Bill which shall have passed the House of Representatives and the
Senate, shall before it become a Law, be presented to the President of the

United States ....
7

1d. at § 1254(c)(2).
TChadha, 462 U.S. at 927 n.3.
ld. at 926.
'U.S. CONST. art. I, § 1.

"Id. at § 7, c. 2.
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Every Order, Resolution or Vote to which the Concurrence of the Senate
and House of Representatives may be necessary (except on a question of
Adjournment) shall be presented to the President of the United States; and

before the Same shall take Effect, shall be approved by him, or being disapproved by him, shall be repassed by two thirds of the Senate and House of
Representatives, according to the Rules and Limitations prescribed in the
Case of a Bill. 2
From these words the Court determined the constitutionality of the
legislative veto by applying perhaps the most venerable of legal principles: "It says what it means, and it means what it says." The Court held
that a legislative veto violated the Bicameralism and Presentment
Clauses.
Although I share the view that any generalized congressional review
of executive action by legislative veto is a bad idea, my first reaction to
the Chadha decision was the same as Justice Powell's: "The breadth of
this holding gives one pause."' 3 I might not have been so restrained.
Justice Powell appealed to the principle that cases embroiling a coordinate branch of government should be decided as narrowly as possifunction
ble. He would have held that Congress had assumed ajudicial
4
in violation of the principles of separation of powers.'
That is what is most vexing about Chadha-the unnecessary and
inappropriate breadth of the Supreme Court's decision. Rather than
basing its decision on the considerations most obviously presented by
the case-the bill of attainder problems inherent in congressional
adjudications, the inability of factfinding legislators to paint with the
narrow and personalized brushes appropriate for deciding cases
rather than passing laws-the Supreme Court reached out to invalidate all legislative vetoes. This was a period during which Congress was
pinning a legislative veto on virtually any bill that would hold still.
Consequently, when Chadha was decided, legislative veto provisions
appeared throughout the United States Code.'"
But few of these provisions authorized adjudicative vetoes of the
kind exercised against Mr. Chadha. Indeed, most of the legislative
vetoes that actually occurred did not even involve administrative agencies. Robert Gilmour and Barbara Craig have shown that more than
half of all legislative vetoes were rejections of presidential spending
deferrals, and almost half of the remainder expressed disapproval of

'Id. at § 7, cl.3; Chadha, 462 U.S. at 945-46 (emphasis attributed by the court).
'"Chadha,462 U.S. at 959.
''Id. at 960.
of the
"'See, Chadha, 462 U.S. at 968, 1003-13 (White, J., dissenting) (listing fifty-five
",early 200 statutes" authorizing legislative vetoes).
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presidential reorganization plans. Of 125 legislative vetoes since 1932,
only 35 nullified agency decisions. "' Obviously, the separation-ofpowers concerns implicated when Congress overrides presidential
action are different from those implicated when it nullifies quasilegislative action taken by a legally or functionally autonomous agency.
But the Supreme Court ignored these distinctions in its rush to invalidate wholesale what Justice White in dissent termed "a central means
by which Congress1 '7secures the accountability of executive and independent agencies.
As Justice White recognized, regulation now reaches so far and
events move so fast that Congress can no longer precisely specify those
questions that it wishes to delegate, and those it wishes to reserve. Mere
words are simply not up to the task, and legislative drafters are not
prescient. Congress generally responds to this problem by overdelegating, and then acting selectively when important details go awry. The
legislative veto was a central means of placing the congressional imprimatur on areas of delegated legislative authority.
And yet today, almost three years after Chadha, it is hard to describe
the decision in apocalyptic terms. Elections are still held from time to
time, the Union endures, and the Cubs have yet to win the World
Series. The wrestling match between Article I and Article IIcontinues,
and Congress is not on the mat yet. If the broad sweep of Chadha
stripped Congress of an important method of maintaining its influence
as lawmaker, Congress has found other ways to make its views known
and appreciated. In the wake of Chadha, a variety of methods have
been bandied about as alternatives to the legislative veto.
The dilemma that Congress faces as a result of the massive delegation of legislative functions required by the modern administrative
state is one of oversight. The constitutional blueprint provides one
simple, if limited, oversight tool: enactment of a law. But this is by no
means the only arrow in Congress' quiver. As Justice Jackson noted in
Youngstown Sheet & Tube, decided in another moment in American
history when the relationship among the branches was sharply focused, the art of governing under our Constitution does not and
cannot conform to precise judicial allocations of power among the
three branches.'"
There are a variety of alternatives to the legislative veto that perform
a similar oversight function but do not run afoul of the Bicameralism
"6Gilmour & Craig, After the Congressional Veto: Assessing the Alternatives, 3 J. POLY
373, 374 (1984).
Chadha, 462 U.S. at 967-68.

ANALYSIS & MGMT.

7

SYoungstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952).
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and Presentment Clauses. One very crude alternative, inseverability,
was addressed in Chadha itself. The Court held that the remainder of
the law providing for suspension of deportation was severable from the
legislative veto because Congress provided for severability, and what
remained was fully operative law. 9 It was noted that if the Attorney
General's authority to suspend deportation were inseverable, then the
authority would disappear along with the legislative veto, leaving
Chadha with no suspension-exactly the result Congress "intended."
But while inseverability would accomplish Congress' objective in
Chadha's case, Congress obviously did not want the Attorney General
to be deprived of all suspension authority. The inseverability trick
works only by destroying the delegated authority that the legislative
veto was meant to control.
The appropriations process provides a better opportunity for oversight. Appropriations bills are subject to bicameralism and presentment, of course, but the necessity that an appropriations bill be passed
in some form creates a different dynamic among the players. This
method is a big improvement over inseverability because no one but
Congress can play, but it resembles inseverability in its all-or-nothing
effect. With either device, Congress must destroy a regulatory regime
to control it. The power of the purse is a very blunt tool at best. It can
halt agency action, but only at a high price.
My colleague Stephen Breyer has suggested that Congress can retain
control over delegated lawmaking by refusing to delegate, thereby
requiring agencies to submit rules that would be placed on a "fast
track" through Congress unless a movement developed to block them.
Since the President usually will concur in a rule proposed by an executive agency (although not necessarily by an independent agency), the
fast track is a reasonable facsimile of the one-House veto that complies
with the principles of bicameralism and presentment. Its limitation is
that it does not comply fully with the mores of a deliberative body.
There is a well-founded reluctance to make any action a matter of
routine, because the most innocent looking action can have farreaching adverse consequences. Legislators would fear the fast track,
not only because it would mean more roll calls, but because it would
diminish their sense of control. Admittedly they have even less control
over rules promulgated pursuant to their delegation, but delegation
means that those rules need never enter the halls of the Capitol. The
members of Congress do not vote on them, and their responsibility for
them is very attenuated. If the buffer provided by delegation were
"Chadha, 462 U.S. at 931-35.
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removed, it would debase the coinage of legislative authority for Congress routinely to sign off on rules. The fast track is potentially a useful
model, but I would not expect the track to be very fast, and consequently it would not move much freight.
Professor Laurence Tribe has outlined the utility of the report-andwait mechanism, which gives Congress the explicit opportunity to act in
conformity with bicameralism and presentment while an agency proposal is pending." The Court referred in Chadha to one familiar
report-and-wait procedure, promulgation of the Federal Rules."' Report-and-wait may be the norm when one considers how many rulemaking delegations are festooned with procedural steps of prescribed
length that may total a year or more. The report-and-wait concept does
not relax the constraints imposed by the bicameralism and presentment requirements, but it reminds Congress that agency procedures
can be shaped not only to allow the agency to discharge its responsibilities properly, but also to facilitate oversight by Congress.
These are only a few examples of oversight options that serve the
same general purposes as the legislative veto. If increased oversight
vigilance is complemented by a decreased willingness to delegate, the
equilibrium between the political branches may remain much the
same. But Chadhaclearly made it more tricky for Congress to carry out
its fundamental and legitimate desire to reserve what is important, and
delegate what is less important. Congress can no longer make this
judgment post hoc; the judgment must be incorporated in a bill passed
by both chambers and presented to the President. Thus one of the
central problems in administrative law has become a bigger problem.
In its ambitiousness and bravado, Chadha is reminiscent of the Supreme Court's 1978 opinion in Vermont Yankee Nuclear Power Corp. v.
NRDC.22 In that case, you may recall, the Supreme Court reinstated a
Nuclear Regulatory Commission licensing approval struck down by
the D.C. Circuit. All that the Supreme Court needed to say was that the
appeals court had erred in finding the Commission's procedures legally deficient, but the justices took the occasion to declare sweepingly
that reviewing courts, except perhaps in "extremely rare" circumstances, may not impose on agencies any procedural requirements
beyond those stated in the Administrative Procedure Act. Professor
Davis characterizes Vermont Yankee as "one of those rare opinions in
which a unanimous Supreme Court speaks with little or no authority;"

'See L. TRIBE, CONSTITUTIONAL
"'Chadha, 462 U.S. at 935 n.8.
'2435 U.S. 519 (1978).

CHOICES

77 (1985).
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he argues that the broad rule announced by the Court was so ill
considered and so contrary to all previous law that the Court was just
shouting in the wind. 3 If Professor Davis means to suggest that Vermont
Yankee has not left an important doctrinal mark, I must disagree; I can
not think of any other decision that has done more to bollix up administrative law during the past decade. The Court tried to clean up a
whole area of regulatory doctrine, and it succeeded only in making the
mess worse.
There is a better way to develop administrative law. The Supreme
Court demonstrated that convincingly in State Farm.
II. THE STATE FARM DECISION
A. Background
The State Farm case concerned the Department of Transportation's
1981 rescission of the "passive restraint" rule incorporated in Federal
Motor Vehicle Safety Standard 208. The events leading up to that
rescission have been described many times, but the story deserves an
additional telling here, if only for the insight it provides into the
labyrinthine politics of regulation.
In 1966, Congress passed the National Traffic and Motor Vehicle
Safety Act of 1966," 4 commonly known as the Safety Act. The Act was
passed in response to the terrible toll of lives that automobile accidents
were taking-and continue to take. Since 1929, motor vehicles have
been the leading cause of accidental deaths and injuries in this country;
tens of thousands of Americans lose their lives in automobile accidents
each year, and hundreds of thousands are injured.
The Safety Act directs the Department of Transportation to promulgate "practicable" standards that "shall meet the need for motor
vehicle safety." In issuing those standards, the Department is instructed to take into account "relevant available motor vehicle safety
data," whether the proposed standard "is reasonable, practicable and
appropriate for the particular type of motor vehicle or items of motor
vehicle equipment for which it is prescribed," and "the extent to which
such standards will contribute to carrying -out the purposes" of the
statute. The purpose of the Act is "to reduce traffic accidents and
injuries to persons resulting from traffic accidents. '25
Pursuant to this mandate, DOT issued Federal Motor Vehicle Safety
K. DAVIS, ADMINISTRATIVE
U.S.C. §§ 1381-1431.
5 Id.
at §1381.

2I

LAW TREATISES

§ 6:37 (2d. ed. 1978).

2115

2
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Standard 208 in 1967, the year following the passage of the Safety Act.
In its original form, Standard 208 simply required installation of seat
belts in all cars.
The problem with seat belts has always been that too few people use
them. Recognizing this, DOT issued a notice of proposed rulemaking
in July 1969 to consider requiring "passive restraints"-protective
systems that work without the driver or passenger doing anything.
After lengthy rulemaking proceedings, DOT revised Standard 208 in
1970 to include some passive protection requirements, and after several modifications, the Department promulgated a final amendment in
1972. The 1972 rule required front-seat passive restraints in all new
cars as of fall 1975. The standard contemplated that the passive restraints would be either airbags that inflate upon impact or so-called
"passive" or "automatic" seat belts-belts that the driver or passenger is
not required to fasten manually. On review, the Sixth Circuit upheld
DOT's decision to require passive restraints as supported by "substan2'
tial evidence. 6
Between announcement of the new rule in 1972 and its effective
date in 1975, an interim requirement was put into force. From fall
1973 to fall 1975, all new cars were required to carry either passive
restraints or the now-infamous "ignition interlock" system. That system, you may recall, prevented a car from starting unless the lap and
shoulder belts were fastened.
To say the American people did not take to the ignition interlock
system is something of an understatement. The public outcry led
Congress to reject the entire passive restraint rule in 1974. Not only did
Congress forbid DOT from requiring ignition interlocks or a continuous buzzer that would sound whenever belts were not fastened, but
it also made any future passive restraint rule subject to a legislative veto
by concurrent resolution of both houses.
When 1975 rolled around-the year the passive restraint requirement was to become effective-DOT postponed the effective date until
September 1976. In June 1976, however, Secretary of Transportation
William Coleman initiated new rulemaking proceedings on the subject.
The following December, in the last days of the Ford Administration,
Coleman suspended the passive restraint requirement altogether.
Although Secretary Coleman agreed with DOT's earlier finding that
passive restraints were technologically and economically feasible, he
expected widespread public resistance to the new systems. He there-

"'Chrysler Corp. v. DOT, 472 F.2d 659 (6th Cir. 1972).
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fore proposed substituting a demonstration project for immediate
implementation of the passive restraint requirement.
President Carter replaced Coleman with Brock Adams, who took a
different view of' the matter. In his first year in office, Adams concluded yet another round of rulemaking by scrapping the demonstration project and ordering passive restraints to be installed in all new
cars by model year 1984, with phase-in to begin in model year 1982.
Manufacturers could comply by installing either airbags or passive
belts. Our court upheld the new rule on review, 7 and Congress did not
exercise its legislative veto authority.
January 1981, however, saw another change in administrations.
Within a month of his installation as the new Secretary of Transportation, Drew Lewis reopened the rulemaking yet again to respond to
changed economic circumstances and the difficulties facing the auto-.
mobile industry. In April 1981, the White House announced that DOT
was postponing the commencement of the requirement's phase-in for
a year, and that DOT was also proposing to rescind the requirement
altogether, which it. did the following October. A number of interested
parties, including the State Farm Mutual Automobile Insurance Company, petitioned our court for review. I wrote a decision for the court
reversing the Department." On review, the Supreme Court agreed
that the rescission could not be upheld, although it disagreed with
some of my reasoning. '
B. Standard of Review
The most important question posed by the case concerned the
proper standard of review for administrative rescissions. To understand why, it is necessary to discuss the justification for DOT's action.
The stated basis for the rescission was the Department's conclusion
that it could no longer confidently predict that the passive restraint
rule would achieve significant safety benefits. In a statement accompanying the rescission, DOT explained that it now appeared that
virtually all new cars would be brought into compliance by installation
of passive belts rather than airbags. Furthermore, the rule allowed
passive belts to be detachable, to allow for emergency escape, and it
appeared that the overwhelming majority of manufacturers would in
fact install detachable belts. Once detached, the Department reasoned
27
1 See

Pacific Legal Foundation v. DOT, 593 F.2d 1338 (D.C. Cir. 1979), cert. denied, 444

U.S.8 830 (1979).

" See State Farm Mutual Auto Ins. Co. v. DOT, 680 F.2d 206 (D.C. Cir. 1982).
'See Motor Vehicle Mfrs. Ass'n. v. State Farm Mutual Auto Ins. Co., 463 U.S. 29

(1983).
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that there was no difference between regular seat belts and detachable
automatic belts, and that therefore no safety benefits could be confidently expected from requiring passive restraints.
Every judge who passed on the case agreed that this reasoning did
not pass even the minimally demanding "arbitrary or capricious" standard of review. There were two fatal flaws in DOT's logic. First,
although the Department claimed there was no sound basis for believing detachable automatic belts would save more lives than regular belts,
the Department had pointed to no reliable evidence that there would
not be an increase in safety. It seemed intuitively plausible that some
people who never bothered to fasten their seat belts might never
bother to detach the new automatic belts-or might affirmatively decide to leave the belts attached. DOT's position was that this "inertia"
effect was not documented; but neither was its absence.
The second problem with DOT's logic was even more glaring. Even
if passive belts would be wholly ineffective, DOT had failed to examine
the possibility of requiring automobile manufacturers to install airbags. After all, it hardly made sense for the Department to scrap the
entire passive restraint requirement merely because one of the options
allowed to manufacturers tinder the rule might not work; reasoned
clecisionmaking demanded that DOT at least consider denying manufacturers that option. Although a four-justice minority found no reversible error in DOT's conclusion that passive belts would not do aity
good, the Supreme Court unanimously agreed that the Department
had acted arbitrarily in failing to consider the "airbags only" option.
The rescission was therefore invalid-if the "arbitrary and capricious" standard applied. And there was the rub. In retrospect, now that
the Supreme Court has decided the case, it seems perfectly obvious
that the same standard of review should be applied to rescissions as to
promulgations-both kinds of administrative action must be products
of reasoned decisionmaking. Indeed, it may be hard to recall why a
Supreme Court decision was necessary on this issue. The Supreme
Court could not understand why the appeals court had found that the
standard ofjudicial review was the "most troublesome" part of the case.
The justices thought the answer was easy.
The proper standard of review for deregulation was not always so
obvious to everyone, however. Prior to the Supreme Court's decision in
State Farm, many litigants and commentators had argued that agency
deregulation should be reviewed under a less demanding standard
than regulation. Deregulation was analogized to agency inaction,
which traditionally has been treated deferentially by courts. For those
who believe that the main job of administrative law is to protect the
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public from bad or unfair government regulation, the analogy was
quite forceful: deregulation, like a refusal to act in the first instance,
30
represents a decision against further government intrusion.
Nonetheless, when an agency deregulates it actually does something.
Ultimately, State Farm stands for the proposition that deregulation is a
kind of agency action, nothing more and nothing less. The Supreme
Court declined, in essence, to build an explicit bias against regulation
into administrative law.
Both our court and the Supreme Court found support for our result
in the language of the Safety Act, which states that the judicial review
provisions of the Administrative Procedure Act "shall apply to all
orders establishing, amending, or revoking a Federal motor vehicle
safety standard,"'" and which does not distinguish for purposes of
judicial review between promulgations and rescissions. In reality,
though, our decisions were premised on something more fundamental: a recognition that in the modern regulatory state, arbitrary
deregulation can be fully as destructive as arbitrary regulation.
It is precisely because State Farm fits so well with social realities and
with the general neutrality of administrative law between regulation
and deregulation that the decision seems so obviously right in retrospect. This impression is not illusion: the Court's decision in State Farm
was right, largely because it was modest. The Supreme Court did not
take on the modern administrative state and attempt to remold it with
one blow; the Court instead accepted the administrative state and
attempted to fill a doctrinal gap in a way that would fit best with the
doctrine as a whole, and with the realities of modern government.
III. COURT-RESISTANT DEREGULATION
Once the State Farmdecision is understood simply as a statement that
an administrative rescission or revocation is to be treated as just
another kind of agency action, two natural limitations to the impediment State Farm provides to deregulation suggest themselves. First,
administrative deregulation will be relatively immune tojudicial reversal if the agency does things right, i.e., if the agency ensures that its
action is reasoned instead of arbitrary or capricious. This is mostly a
matter of dotting i's and crossing t's.
Second, some agency deregulation really is inaction rather than
action. Agencies can accomplish a lot of deregulation simply by allow3

"See, e.g., Active Judges and PassiveRestraints, REGULA-I-ION, July/August 1982, at 10-15.

:"15 U.S.C. § 1392(b).
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ing enforcement to grow lax, or by failing to update regulations to keep
up with technological, economic, and social changes. To a great extent,
regulatory agencies are like the Queen in Alice Through The Looking
Glass: they have to run hard simply to stay in the same place. Consequently, agencies often can change direction just by standing still. This
strategy of deregulation by inaction may be termed "passive deregulation," to distinguish it from deregulation through explicit agency action, or "active deregulation."
I want to discuss each of these "limitations" on State Farm. As I hope
to explain, they are not really limitations at all, but simply further
demonstration of the soundness of the Supreme Court's decision in
State Farm.
A. Doing Things Right
In two decisions since State Farm, the Supreme Court has made it
clear that deregulation by administrative agencies will be upheld when
it is done right-when it is not arbitrary or manifestly contrary to
statutory mandates. The first case was Baltimore Gas & Electric Co. v.
2
which involved a generic rulemaking action by the Nuclear
NRDC,"
Regulatory Commission. The NRC ruled that when licensing boards
assess the environmental impact of proposed nuclear power plants
under the National Environmental Policy Act, they should assume that
long-term storage of certain radioactive wastes would have no appreciable effect on the environment. Before our court, the Natural Resources Defense Council challenged the rule as applied in a licensing
proceeding involving a facility with which both our court and the
Supreme Court were already quite familiar-the Vermont Yankee
plant in Vernon, Vermont.
A panel of our court struck down the rule as arbitrary, capricious,
and contrary to the requirements of' NEPA." The key point for the
panel was that tremendous uncertainty surrounded the rule's basis,
which was the NRC's assumption that there was no appreciable chance
that any of the radioactive wastes would escape from storage.
The Supreme Court unanimously reversed. Writing for the Court,
Justice O'Connor sustained the NRC's rule because the Commission
had "considered the relevant factors and articulated a rational connection between the facts found and the choice made."': Emphasizing the
technical and complex nature of the issues involved, the Court de:2462 U.S. 87 (1983).
:VNRDC v. NRC, 685 F.2d 459 (D.C. Cir. 1982).
'Baltimore Gas & Electric, 462 U.S. at 105.
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ferred to the NRC's judgment that the risk of waste escaping was so
small that it could safely be ignored. The Court was clearly swayed by
the lengthy and meticulous record completed by the NRC; Justice
O'Connor remarked that "[t]he sheer volume of proceedings before
the Commission is impressive."' 5 The decision in Baltimore Gas & Electric is thus strong evidence that an administrative effort to simplify or
minimize regulatory burdens is likely to be upheld if the agency takes
care to do it properly.
That suggestion was confirmed the following term in Chevron,
U.S.A., Inc. v. NRDC" ' At issue was the Environmental Protection
Agency's use of the "bubble" concept to allow industrial polluters more
flexibility under the Clean Air Act.
The Clean Air Act requires states that fall below EPA's national air
quality standards to establish a permit program regulating "new or
modified stationary sources" of air pollution. In August 1980, EPA
promulgated regulations to implement its statutory mandate. The
regulations adopted a dual definition of "stationary source," requiring
a new permit whenever emissions were significantly increased either
from the plant as a whole or from one of its components-even if the
increase in emissions from a particular component was offset by decreases in emissions from other components.
In 1981, however, following the change in administrations, EPA
revised its interpretation of "stationary source." As part of a "Government-wide reexamination of regulatory burdens and complexities,"
EPA issued new regulations that defined "stationary source" to mean
an entire plant rather than, say, a single smokestack or building. The
agency thus allowed states to treat all pollution-emitting devices within
a plant as though they were developed by a single "bubble," and to
require a new permit only if total emissions from the bubble increased.
Under this approach, a company would not need a permit to install a
new or modified piece of polluting equipment, as long as the new
pollution was offset by reductions in emission elsewhere in the plant.
Our court found no clear statement of congressional intent concerning the meaning of "stationary source," but struck down EPA's interpretation as inconsistent with the legislative purpose underlying the
permit program.17 The Supreme Court reversed without dissent."
In an opinion by Justice Stevens, the Court upheld the challenged
regulation as a valid exercise of administrative discretion. By failing to
I"Id. at 98.

11104
S. Ct. 2778 (1984).
7
1 NRDC v. Gorsuch, 685 F.2d 718 (D.C. Cir.
1982).
"'Chevron, 104 S. Ct. 2778 (1984).
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define clearly the term "stationary source," Congress had implicitly
delegated authority to EPA to flesh out the statutory framework. Since
the "bubble" regulation was promulgated pursuant to this implicit
delegation, the courts must affirm EPA's construction of the statute so
long as the construction is "reasonable."
Justice Stevens then examined EPA's justification for its interpretation of "stationary source" in light of this deferential standard of
review and found that the interpretation was reasonable. In a statement accompanying the challenged rule, EPA had argued that a narrower definition of "stationary source" could "act as a disincentive to
new investment and modernization by discouraging modifications to
existing facilities," which could "actually retard progress in air pollution control .... "' The Court noted that EPA's plantwide definition
was thus consistent with one of the congressional concerns reflected in
the Clean Air Act amendments-preserving economic growth.
Moreover, Justice Stevens concluded that "EPA ha[d] advanced a
reasonable explanation for its conclusion that the regulations serve the
environmental objectives as well."'"
The NRDC had argued that EPA's interpretation deserved little
deference because it departed sharply from the agency's previous
construction of the Act. In rejecting this argument, the Court made
clear once again that deregulation is to be reviewed no differently than
regulation. Justice Stevens explained that "[a]n initial agency interpretation is not instantly carved in stone. On the contrary, the agency,
to engage in informed rulemaking, must consider varying interpretations and the wisdom of its policy on a continuing basis.!4 ' If the
message of State Farm is that the law does not inherently favor deregulation, then the message of Chevron-and also of Baltimore Gas &
Electric-is that the law does not inherently disfavor deregulation either.
On the question of the proper extent of regulation, the law is essentially neutral.
Agencies get themselves in trouble not so much by deregulating as by
deregulating sloppily. In InternationalLadies' Garment Workers' Union v.
Donovan,-' for example, a panel of my colleagues invalidated the
Secretary of Labor's rescission of long-standing restrictions on the
employment of homeworkers in the knitted outerwear industry. As in
State Farm, the rescission was found to be arbitrary and capricious
"'46 Fed. Reg. 16,281(1981) (to be codified at 40 C.F.R. pis. 51 & 52) (proposed March
12, 1981).
'Chevron, 104 S. Ct. at 2792.
"Id.
21722 F.2d 795 (D.C. Cir. 1983).
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largely because the agency had simply failed to consider several important aspects of the problem-including the availability of several options other than leaving the rule unmodified or rescinding it outright.
The Secretary based his action primarily on a finding that homework
restrictions in the knitted outerwear industry were no longer necessary
to enforce minimum wage prohibitions and threatened to curtail employment opportunities. But the record revealed little serious consideration of the efficacy of minimum wage enforcement for homework,
only the most conclusory remarks concerning the effect of rescission
on employment, and an absence of any discussion of several less
sweeping alternatives that had been suggested to the Department of
Labor during hearings and in written comments. As in State Farm, the
agency was reversed not because its conclusions were unconvincing on
the merits, but because the agency never even bothered to address
certain issues. (I will resist the temptation to make some remark about
the agency's failure to do its homework.)
A final illustration of deregulation derailed by haste are the natural
gas marketing decisions handed down by our court last June. In two
decisions, each captioned Maryland Peoples' Council v. Federal Energy
Regulatory Commission, 3 we vacated experimental measures by FERC
that relaxed regulatory control over the sale and transportation of
natural gas. In both cases, FERC had authorized certain consumers to
purchase natural gas directly from producers and to contract with
pipelines for transportation. Normally consumers can buy gas only
from pipelines, which in turn purchase it from producers at the wellhead.
The idea behind FERC's actions was to allow natural gas suppliers to
keep marginal customers from switching to other fuels by offering
those customers gas at prices lower than the retail rates charged by
pipelines. The Commission was responding to a general recognition
that long-term contracts between consumers and pipelines, and between pipelines and producers, were keeping gas overpriced and overproduced.
We reversed the Commission, not because we disagreed that deregulation was an appropriate response to the malfunctioning of the
natural gas market, but because the Commission had neglected an
important potential consequence of its actions. Specifically, FERC had
all but ignored the possibility that its experimental programs would
hurt most gas consumers by strengthening the monopoly power of
vertically integraied producer-pipelines. The whole point of the pro''761 F.2d 768 (D.C. Cir. 1985) (MPCI),staved, 768 F.2d 452 (D.C. Cir. 1985): 761 F.2d
780 (D.C. Cir. 1985), stayved, 768 F.2d 1354 (D.C. Cir. 1985).
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grams was to allow producers and pipelines to sell and deliver cheaper
gas to those customers whose ability to switch to other fuels gave them
some economic clout. FERC gave only a sweep of the hand to the
plausible contention raised by some commentators that facilitating
such price discrimination would ultimately result in much higher
prices to "captive" customers-those customers who were stuck with
natural gas and thus had little economic power. The problem was not
that the Commission was wrong; it was that we had been given no basis
for thinking the Commission might be right.
Lest you conclude that there is a per se rule against deregulation, I
hasten to add that many cases have come out the otherway. Indeed,
what is important about all of these reversals is that the agencies
probably could have avoided them. That deregulation by administrative agencies will be upheld when the agency does it right is demonstrated most vividly by the relatively consistent success the Federal
Communications Commission has had in defending its many recent
deregulatory decisions. In the last few years, our court has affirmed
FCC deregulation in areas of microwave and domestic satellite transmission, international dataphone operations, telegraph and telex services, paging, mobile telephone operations, and a panoply of radio and
television licensing and renewal requirements. Deregulation by other
agencies-notably the Interstate Commerce Commission-has also
been affirmed in a number of cases.
It may be unfair to compare the deregulatory track records of
agencies as different as the FCC and the ICC on the one hand and
DOT and FERC on the other. To begin with, deregulation may be
inherently easier to defend in some fields than in others. Clearly this is
the case with communications. Communications technology has developed so quickly and dramatically that the FCC has benefited from a
subconscious presumption that fundamental regulatory change is
necessary in order to keep pace.
More importantly, Congress has stacked the deck. Different agencies have different statutory mandates, and some are easier to reconcile
with deregulation than others. This is most obviously true with statutes
that actually prescribe deregulation. Several of the statutes administered by the ICC fall into this category. The Staggers Rail Act of 1980,11
for example, is an explicit directive from Congress to deregulate rail
transportation services whenever it is consistent with national rail
policy.' 5 This type of statute no doubt explains much of the success the
ICC has had in defending its deregulatory decisions in court.
"Pub. L. No. 96-448, 94 Stat. 1895 (1980).
'"See 49 U.S.C. § 105.05(a).
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The situation at the FCC is only slightly different. Although Congress has not specifically ordered deregulation of the communications
industry, it has given the FCC unusually wide latitude inl formulating
administrative policy. In contrast to the statutes administered by most
other agencies, which typically identify specific goals that Congress
wants the agencies to pursue, the FCC is directed only to serve "the
public interest, convenience and necessity." This standard gives the
agency a lot of running room; Congress no doubt intended it that way.
As the Supreme Court noted almost half a century ago, "[u]nderlying
the whole [Communications Act] is recognition of the rapidly fluctuating factors characteristic of the evolution of broadcasting and of the
corresponding requirement that the administrative '"process possess
sufficient flexibility to adjust itself to these factors."'
In case after case, the Supreme Court and my own court have made
clear that one way the FCC may adjust to changing circumstances is to
deregulate. Perhaps the best authority for this position is the Supreme
Court's decision in FCC v. WNCN Listeners Guild, 7 where the Court
approved the FCC's decision to rely on market forces rather than on
regulation to promote diversity in radio entertainment. The Commission had decided not to review changes in entertainment program
formats when it rules on applications for renewal or transfer of radio
broadcast licenses, but rather to leave program content to be determined by public demand and competition. The rationale for the decision was the FCC's conclusion that, based on a variety of empirical and
practical considerations, the market would do a betterjob than regulation at promoting diversity. The Supreme Court found this argument
rational and so upheld the Commission's action.
Contrast this outcome with the decision of the D.C. Circuit in Farmers
Union Central Exchange, Inc. v. FERC.'"At issue in Farmers Union was a
decision by FERC to deregulate the rates charged by oil pipelines.
FERC had determined that proper rate levels could be set more effectively by the market than by regulatio, so it had altered its ratemaking
methodology to protect only against "egregious exploitation and gross
abuse" by pipelines. The similarity to the FCC orders just discussed is
obvious. But unlike the FCC orders, FERC's decision to rely on market
forces was reversed.
The difference was not in the degree of deference shown to the two
agencies, but rather in the statutes being administered. Unlike the
FCC, FERC has not been directed by Congress simply to pursue the
''FCC v. Pottsville Broadcasting Co., 309 U.S. 134 (1940).
7450

U.S. 582 (1981).

's734 F.2d 1486 (D.C. Cir. 1984), cert. denied, 105 S. Ct. 507 (1984).
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public interest. The relevant statute directed FERC much more specifically "to determine and prescribe what will be the just and reasonable" rates for oil pipeline transportation." ' FERC in essence had decided that the 'just and reasonable" rate was, within broad bounds,
whatever the market set, but as Judge Wald explained for the panel:
Rates that permit exploitation, abuse, overreaching or gouging are ... not
'just and reasonable." FERC itself overreaches the bounds of its statutory
authority when it permits such oil pipeline
rates, so long as they are not
"egregious," "gross," or "unconscionable. 15 '
In a recent, insightful article in the Harvard Law Review, Merrick
Garland has argued that courts are much more likely to invalidate
deregulation carried out by agencies with specific statutory mandates
than that ordered by agencies Congress has instructed merely to pursue the public interest, or to balance competing goals? He suggests
that this may be the real distinction underlying the disparate results in
State Farm and Chevron. Garland contrasts the unitary mandate of the
Safety Act-to increase vehicular safety-with the competing purposes
identified by the Supreme Court in the Clean Air Act Amendments of
1977-to reduce air pollution and to permit economic growth. When
courts are faced with a statute containing such divergent goals, Garland contends that "the range of reasonableness is so ill-defined that
almost any outcome can survive the hard look. 152 He observes that
although this may frustrate reviewing courts, "in the end [the courts]
must concede that the 'weighing' of the various interests involved
should be left largely to the discretion of the agency.":'5'
I think that goes a little too far. The social and statutory context of
administrative deregulation obviously is important in determining
whether or not an agency's action will be sustained, but its importance
can easily be overstated. For one thing, statutes simply do not divide
clearly into those containing specific congressional instructions and
those embodying conflicting goals; with a modicum of ingenuity virtually any statute can be characterized as falling into either category.
I think the real distinction between State Farm and Chevron is one
Garland suggests elsewhere in his article: the key is "the Court's differing perceptions of the quality of agency decisionmaking in the two
cases.... [T]he Court affirmed the agency's decision in Chevron only

"Interstate Commerce Act § 15(l), 49 U.S.C. § 15(1) (1982).
"Fariners Union Central Exchange, 734 F.2d at 1502.
"See
Garland, Deregulation andJudicialReview, 98 HARv. L. REV. 505 (1985).
2
5 Id. at 558-59.
53Id.
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after concluding that the EPA had passed the same tests that DOT had
failed in State Farm. The bottom line is that any agency determined to
deregulate can probably do so if it is sufficiently meticulous.
And that is how it should be. Courts, after all, should not be in the
business of determining overall policy direction for government agencies. As long as administrative decisions to regulate or to deregulate
result from reasoned decisionmaking and are compatible with congressional instructions, they should be upheld. That State Farm requires no more from agencies merely demonstrates the soundness of
the decision and its consistency with the received wisdom of administrative law.
'5

B. Passive Deregulation
The decisions I have discussed thus far concern active deregulation;
the agency in each case had acted explicitly to rescind, suspend or relax
existing regulations. The State Farm decision, I have tried to show,
stands for the proposition that courts will review the merits of these
deregulatory actions exactly as they would review the merits of any
other affirmative agency conduct. The law neither favors nor disfavors
deregulation over regulation.
Agencies can also deregulate passively, however, by simply refusing
to act. Passive deregulation is much harder for courts to review than
active deregulation, for both practical and doctrinal reasons.
First, the practical problems. These have to do mainly with enforcement; it is much easier for a court to stop a bureaucracy from doing
something than it is to force a bureaucracy to do something. When we
find an agency action invalid, we simply declare it void. The agency has
to go along, because ultimately it cannot enforce its rules without the
courts.
The situation is very different when a court concludes that the law
requires an agency to do something the agency has refused to do. We
can order the agency to act, but our order lacks bite. Unlike a negative
order, an affirmative order against an agency is not self-enforcing. If
the agency drags its heels or just gives it lip service, there is little the
courts can do. The opposing party may move for a writ to enforce the
court's mandate, but what is a court to do when the agency responds, as
it usually does, "we're working on it"?
When private litigants violate affirmative court orders, the usual
remedy is to hold them in contempt of court. Theoretically, courts may

5

ld. at 551.
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have the power to hold agencies or their officers in contempt.55 Even
assuming the sovereign immunity and separation of powers concerns
could be surmounted, however, there is a practical difficulty: agencies
cannot be jailed, and punishing inaction by fining the agency would
seem counterproductive. Specific officials can be fired or imprisoned,
but in most cases no one person is at fault; the problem is usually one of
organizational inaction, not individual malfeasance.
These practical impediments to reviewing agency inaction are the
small part of the barrier to judicial review; the largest obstacle is
doctrinal. Last year, in Heckler v. Chaney, 6 the Supreme Court
announced for the first time that an agency's refusal to take enforcement action is presumptively unreviewable. I want to discuss this case
in some detail, because I think it is much more like Chadha and Vermont
Yankee than like State Farm. As in Chadha and in Vermont Yankee, the
Court in Chaney wrote far more broadly than was necessary to decide
the case.
Larry Leon Chaney and his co-litigants were prisoners in Texas and
Oklahoma convicted of capital offenses and sentenced to death by a
lethal injection of drugs. Lethal injection is a relatively new means of
legal execution in this country; its first use was in Texas in late 1982. In
1980, the prisoners petitioned the Food and Drug Administration to
take the necessary steps to prevent lethal injections unless and until the
FDA approved the drugs as "safe and effective" for human execution.
(That oxymoron came from the petition, not from me.) The prisoners
argued that the drugs to be injected had been approved by the FDA for
some medical purposes, but not for human execution, and that there
was a strong likelihood that the drugs would not induce the quick and
painless death intended, but rather would result in torturous pain.
They therefore contended that use of the drugs for human execution
constituted an "unapproved use of a new drug" and violated the Food,
Drug and Cosmetic Act's prohibitions against "misbranding" and
against use of "new drugs" not proven to be "safe and effective." 7 This
argument may seem far-fetched, but similar arguments have persuaded the FDA to require that drugs used by veterinarians to kill
animals humanely first be shown to be "safe and effective" for that
purpose.
The FDA refused to take any enforcement action against the use of
';See 18 U.S.C. § 401 (contempt powers of federal courts); United States v.Hudson, II
U.S. (7 Cranch) 32 (1812) (authority to punish contempt is inherent in all courts of law or
equity).
-"3105
S. Ct. 1649 (1985).
7
5 See 21 U.S.C. §§ 331, 352(f), 355.
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drugs for human execution. The FDA Commissioner gave two reasons
for the refusal. First, he claimed that the FDA probably lacked jurisdiction to interfere with the use of prescription drugs by state governments for administering capital punishment. Second, the Commissioner stated that even if FDA hadjurisdiction, it would exercise its
discretion and decline to pursue an enforcement action here, because
the case law on unapproved uses of approved drugs was not uniform,
and because the agency generally took action against such unauthorized uses only when there was "a serious danger to public health or a
blatant scheme to defraud," neither of which seemed present in this
case.
The prisoners then filed suit in the District Court for the District of
Columbia, seeking review under the Administrative Procedure Act.
The district court granted summary judgment to the agency. The
court did not address the jurisdictional issue, but held that "decisions
of executive departments and agencies to refrain from instituting investigative and enforcement proceedings are essentially unreviewable by
the courts.

51 8

On appeal, a divided panel of the D.C. Circuit reversed.," Writing for
the majority,Judge Wright rejected the FDA'sjurisdictional argument
based on statutory language and prior administrative interpretations-including the FDA's regulation of drugs used for animal euthanasia. Turning to the issue of enforcement discretion, the court concluded that the district court had the law backwards. Judge Wright
pointed out that a series of Supreme Court cases had construed section
10 of the Administrative Procedure Act to establish a "strong presumption" of reviewability. That section provides forjudicial review of any
final agency action or failure to act except where a statute precludes
judicial review or a decision is "committed to agency discretion by
law.""' The first exception was clearly inapplicable, because there was
no provision in the Food, Drug and Cosmetic Act forbidding judicial
review of FDA decisions; instead the statute had detailed provisions
specifically contemplating court review.6
The question then was whether the enforcement decision was "committed to agency discretion by law." Before Chaney, the leading authority on this exception was the Supreme Court's 1971 decision in Citizens
to Preserve Overton Park v. Volpe." The Court there characterized the
"Chaney %'.Schweiker, No. 81-2265, slip op. at 10 (D.D.C. Aug. 20, 1982).
5'See Chaney v. Heckler, 718 F.2d 1174 (D.C. Cir. 1983).
'5 U.S.C. § 701(a)(1),(2) (1982).

"'See Chanev, 718 F.2d at 1184 and n.24.
62401 U.S. 402 (1971).
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exception as narrow, and held that it applied only "in those rare
instances where 'statutes are drawn in such broad terms that in a given
case there is no law to apply."'
Judge Wright found "law to apply" in an FDA policy statement
concerning when the agency would take action against unapproved
uses of approved drugs. The policy statement, which the FDA evidently treated as binding, stated that the agency was "obligated to
investigate ... thoroughly" any situation in which "the unapproved
use of an approved new drug becomes widespread or endangers the
public health."64 Although this "law" was generated by the agency itself,
Judge Wright noted the "well established precept that courts can'
review agencies for conformance to their rules and regulations.' 5
Applying the policy statement to the case at hand, the court found that
the FDA had acted arbitrarily in concluding that the use of drugs for
executions by lethal injection did not constitute a serious threat to
public health.
As for the district court's statement that administrative refusals to
initiate investigative or enforcement proceedings were "essentially unreviewable," Judge Wright noted that the cases cited by the district
court all concerned prosecutorial discretion. He pointed out that the
grounds for deferring to prosecutorial discretion did not apply with
equal force to decisions by an agency, like the FDA, charged with the
protection of individuals as opposed to vindication of the community's
interests as a whole.66 More importantly, Judge Wright noted that
prosecutorial discretion even in its purest form was not treated by
courts as completely unreviewable, and that the trend in the law was
toward greater reviewability. "In the last twenty years," he wrote,
"federal courts have frequently forced agencies to implement and
enforce their regulatory statutes, or at least to explain their failure to
do so." 7 Implicit in Judge Wright's reasoning was the straightforward
conclusion that, whatever general deference to prosecutorial discretion existed, it was insufficient to defeat the "strong presumption" of
reviewability in the circumstances before the court.
Judge Scalia dissented. He agreed with the district court that decisions not to take enforcement action are "committed to agency discretion" and thus unreviewable. "Generally speaking,"Judge Scalia wrote,
"Id. at 410.
"Chaney, 718 F.2d at 1186, quoting 37 Fed. Reg. 16,504 (to be codified at 21 C.F.R. pt.
130)
(proposed July 30, 1972).
5
6 Id. at n.31.
6
I1d. at 1187 n.35.
"1d. at 1187.
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"enforcement priorities are not the business of this Branch, but of the
Executive ...
He also contended that the FDA was correct that it
l"
had no jurisdiction to interfere in state authorized executions.
The Supreme Court agreed with Judge Scalia, and reversed without
dissent. In an opinion joined by all but one member of the Court,
Justice Rehnquist held that refusals to take enforcement steps were
presumptively unreviewable. He reasoned that decisions not to enforce differed from decisions to act in at least two ways. First, a decision
to refuse enforcement often reflects a complex balancing of priorities
which courts are poorly situated to second-guess. Second, Justice
Rehnquist asserted that "when an agency refuses to act it generally
does not exercise its coercive power over an individual's liberty or
property."69 Because of its resolution of the enforcement discretion
issue, the Supreme Court found it unnecessary to assess the FDA's
jurisdiction analysis.
In essence, the Supreme Court reversed the analysis of the appeals
court. Where Judge Wright had concluded that the judiciary's traditional deference to prosecutorial discretion must yield to the presumption of reviewability, Justice Rehnquist concluded that the presumption of reviewability is qualified by the tradition of prosecutorial
discretion.
Justice Rehnquist's opinion in Chaney defined the alternatives as
either to sweep away all deference to enforcement decisions, or to
create, as the Court did, a broad area of unreviewability. But there was
an obvious intermediate course available. Agency refusals to take enforcement action can be both reviewable and the subject of broad
judicial deference to administrative expertise. Judge Wright had recognized in his opinion below that the scope of judicial review was an
issue logically distinct from whether there should be review at all. After
affirmatively answering the latter, Judge Wright maintained that the
standard for reviewing agency refusals to enforce was the same "hard
look" standard that courts applied to agency action in general: "a
'searching and careful' review of the 'whole record' to determine if the
agency has been 'arbitrary or capricious. '
This is essentially the position taken by Justice Marshall, the only
member of the Court who did not join Justice Rehnquist's opinion. In
his concurrence, Justice Marshall chastised the Court for responding
with a "blunderbuss" rather than a "scalpel" to the growing case law in

"Id. at 1192.
'Chaney, 105 S. Ct. at 1656.
7"Chaney, 718 F.2d at 1188.
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the lower federal courts reconciling the judicial review provisions of
the APA with the deference appropriate for exercises of administrative
enforcement discretion. Justice Marshall expressed the hope that the
Court's broad "presumption of unreviewability" would come to be
understood as a rhetorical excess arising out of a peculiar factual
setting. Because the presumption is so starkly contrary to the purposes
of the APA and to the direction in which the case law was steadily
evolving, Justice Marshall expressed faith that the Court's decision
would over time "come to be understood, not as mandating that courts
cover their eyes and their reasoning power when asked to review an
agency's failure to act, but as recognizing that courts must approach
the substantive task of reviewing such failures with appropriate deference to an agency's legitimate need to set policy through the allocation
of scarce budgetary and enforcement resources. '"7"
Well, one can always hope. But one of the unpleasant lessons of
Vermont Yankee and Chadha is that when the Supreme Court paints with
a broad brush, it leaves an indelible mark. We have lived with Vermont
Yankee for seven years now, and it is still achieving some curious results.
Chadha was decided nearly two years ago, and there is still no sign that
the doctrine it announced will soon be tempered. Lower federaljudges
cannot ignore categorical instructions from the Supreme Court, no
matter how wise or regrettable those instructions may seem to us, and
the Supreme Court itself, for good reason, does not like to reverse its
own decisions. I therefore suspect the "presumption of unreviewability" will be with us for awhile.
The presumption is of course easier to live with because it is just a
presumption and thus may be rebutted. The Court carved out only one
clear path of rebuttal, saying that the presumption will not apply
"where the substantive statute has provided guidelines for the agency
to follow in exercising its enforcement powers." But in footnote four of
the opinion-a venerable location for the most enduring parts of
Supreme Court decisions 7 -the Court expressly declined to rule
whether the presumption would apply when an agency refused to
institute proceedings "based solely on the belief that it lack[ed]jurisdiction," or where an agency "has 'consciously and expressly adopted a
general policy' that is so extreme as to amount to an abdication of its
statutory responsibilities."'" By thus hedging its holding, the Court may
have created an opening for a range of limitations on administrative

7

Chaney, 105 S. Ct. at 1668.
See Mikva, Goodbye to Footnotes, 56 U. COLo. L.
"Chaney, 105 S. Ct. at 1656 n.4.
7

REV.

647 (1985)..
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discretion to refuse enforcement. Justice Marshall's concurrence
pointed out that a presumption of unreviewability means little if
agency decisions must be reviewed to determine whether the presumption applies, but the law, we can be grateful, usually has the good sense
to choose empty standards over unworkable ones.
It may seem like faint praise of Chaney to say that the Court left iself a
way out, but I am becoming more and more impressed with the virtues
of judicial harmlessness. Florence Nightingale once said that if hospitals do nothing else they should at least not make people sicker. I would
apply the same principle tojudicial decisions: the first duty of a reviewing court is to refrain from making the law worse or more confusing.
In the field of administrative law, this means that courts, including or
perhaps especially the Supreme Court, should paint with a fine brush.
Administrative law has progressed to the point where we have a
reasonably workable and finely detailed body of doctrine, and any
drastic alterations are likely to be for the worse. I am not saying that
administrative law could not be dramatically improved; I am saying
only that it is much more likely to be dramatically mucked up. Improvements are more likely to be incremental and evolutionary, like
the State Farm decision. It is simply much harder to remake all of
administrative law in a useful manner than to tidy up the loose ends of
the doctrine. The latter task is less exciting, but it is more often than not
the one that needs doing.
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RECALCULATING
THE COST-BENEFIT BALANCE
FOR TRIAL-TYPE PROCEDURES
Robert M. O'Neil*

T

he constitutional right to a hearing is an elusive and rapidly changing concept. When I first taught administrative law twenty years
ago, procedural safeguards for government beneficiaries were almost
exclusively statutory. One could claim a hearing on constitutional
grounds, of course, if one were being deprived of one's physical liberty
or if one's tangible property were taken. Against less drastic threats,
however, a constitutional claim was problematic. Curiously, the Supreme Court held without dissent in 1926 that a certified public
accountant had a constitutional right to an adversary hearing before he
could be denied admission to practice before the Tax Court. Then in
the early sixties, lower federal courts began to shape new procedural
rights for state university students. The interests of most other government beneficiaries remained uncertain until the seventies; it is the last
decade and a half which has brought a dramatic change to this whole
field of law.
Just how dramatic this change came to me recently in my role not as
law teacher or practitioner, but as client. Let me report briefly the
results in three very recent cases brought by University of Wisconsin
faculty. (I should add for clarity and propriety that all relevant events
predated my current administrative role and in none was I named as
defendant.)
The first case involved a dean whose deanship had been formally
terminated by the Board (though without prejudice to his professorial
position). He brought suit in state court asking for a hearing on various
grounds, but particularly citing adverse inferences from published
reports of a negative financial audit. (University administrators had
*Professor of Law and President, University of Virginia since 1985; formerly, Professor of Law University of Wisconsin-Madison and President of University of Wisconsin
System.
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implied to reporters that the audit played a role in the dean's dismissal.) The court agreed with the dean and ordered the university to
grant a full hearing at which he might refute the implications of the
widely publicized audit.
The second case involved a faculty member at another campus who
sought the aid of state courts after his department and campus administration passed unfavorably upon his candidacy for tenure. The trial
and appellate courts both held that such a faculty member had a
constitutional right to a trial-type hearing at the departmental level,
since his claim fell within the statutory definition of "contested case."
Such a holding would, of course, imply a right to bring counsel and
witnesses to the department meeting at which tenure was determined,
and to have counsel cross-examine departmental colleagues expressing adverse judgment on the candidate's performance and potential.
Needless to say, most academic departments do not review nontenured colleagues with such formality.
The third case is the most recent and in many ways the most intriguing. A senior faculty member in music had been for some years a
member of a university-based quintet. In the late-1970s, his department decided to replace him with another player of the same instrument. No reasons were given for this action. The faculty member
protested to the chairman, the dean, and the chancellor without success. The departmental executive committee later reconsidered at a
special meeting at which the professor's attorney was present but was
not permitted to introduce evidence or cross-examine other faculty
members. The campus's faculty executive committee upheld the departmental and administrative decision.
The state court held in the faculty member's favor, even though his
tenured professorship and teaching role were in no jeopardy and even
though-unlike the dean's case to which I referred earlier-no pejorative judgment had been announced. It was enough in the court's view
that the unexplained replacement of a performing artist spawned
negative rumors within the music community. Only a full adversarial
hearing would serve to clear the professor's name. The court acknowledged that the university had neither fed nor validated the rumors; "it
did, however, damage [the professor] by in effect giving currency to
the rumors in the community that he lacked the necessary musical
quality to discharge his responsibility." So much for the "liberty" basis
for a hearing claim. The court also found a "property" interest sufficient to bolster its liberty-based judgment. While there was no contractual commitment to a seat in the quintet, the professor nonetheless
had reasonable expectation from his original appointment that he
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would "perform" as well as teach during his years at the university.
Thus on both grounds a hearing was warranted.
This third case seems significant for reasons that distinguish it from
others of its kind. The sanction-removal from a performing group
with no other change in status-is far less severe than that which
usually invokes procedural safeguards. The early employment cases
involved outright dismissal. Courts later showed some sympathy to
long-term suspensions. But public employees who were merely demoted or reassigned have fared less well. Clearly there is no simple rule
or matrix on the severity of sanction necessary to trigger a constitutional hearing claim; like most of the other elements, it seems to
depend upon individual circumstances.
Another feature of the music professor's case is even more intriguing. In defining the "liberty" element of his right to a hearing, the court
implied that it was the very refusal of formal process which impaired
the plaintiff's reputation. The reasoning may sound circular-the
denial of a requested hearing is itself the basis for a right to a hearingbut I think it is not simply a tautology. In most situations, an unexplained personnel action does not create a liberty interest sufficient to
require a full hearing. The maxim "if you can't say anything good
about the person, don't say anything at all" typically prevails in this
context. Yet there are circumstances in which an unexplained change
in status may imply more than a simple statement would make explicit.
The rumors, in short, might be worse than the truth. The employer
must, in the Wisconsin court's view, either state the reasons-which
might or might not require a rebuttal hearing-or grant a hearing at
which presumably a statement of reasons would constitute part of the
notice.
These three recent cases may suggest what has been happening in
regard to trial-type procedures for government beneficiaries. The
whole development is, of course, quite recent. Until the 1970s, procedural safeguards were mainly statutory; roughly half of all public
employees (including 85 percent of federal workers) did have hearing
rights without regard to the constitution. A constitutional claim arose
only in unusual circumstances-for example, when the agency had
adopted but then selectively denied a procedural right which the
constitution did not compel. Several cases in the fifties and sixties made
clear that government agencies are essentially estopped by their own
offer of procedural benefits, and may not grant or withhold hearing on
ad hoc grounds.
It was, however, the cases in the early seventies that really shaped the
current era. First, in the welfare hearing decision of 1970, the Supreme
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Court established not simply a hearing right-something which was
not even in issue-but a constitutional right to a prior hearing before
the termination of welfare benefits. Two years later, in a pair of state
university faculty cases, the Court recognized for the first time that
non-tenured public employees might claim hearings both on "liberty"
and "property" grounds.
Later judgments in the seventies qualified both these precedents.
The welfare decision was modified when it came to termination of
social security disability payments; since the post-termination procedure was quite elaborate, the Court would not insist upon a full pretermination hearing. The Court also introduced a sense of flexibility
and balance which has governed the field since then. Also in the
seventies, the Supreme Court modified the public employee claims by
upholding federal civil service procedures that fell short of a full
pre-termination hearing.
This spring we have come full circle. In two cases from Ohio, a nearly
unanimous Court has held that a public employee facing dismissal for
suspected dishonesty must be given at least a pre-termination notice of
charges and a meaningful chance to respond, followed by a posttermination appeal. The basis for the pre-termination right harked
back to the early public employment cases, and recalled the importance
of continuity in employment and protection of one's good name and
reputation. At the same time, however, theJustices also reaffirmed the
need for flexibility and balance stopping short of requiring a full dress,
trial-type hearing at the pre-termination stage. This most recent decision thus provides a rather comfortable blend of the early and middle
stages in the evolution of government beneficiaries' procedural interest.
Having thus rounded the circle, let me offer a few concluding
impressions of what I sense is happening and likely will continue in the
procedural area.
First, we have moved from a time of almost categorical denial of
procedural claims to a rebuttable presumption against to what has now
become in some quarters-witness my three Wisconsin cases-a rebuttable presumption infavor of pre-termination formal process. While I
recognize the hazards of so sweeping a generalization, such a trend
does seem to be emerging.
Second, there is always a fine line between flexibility and subjectivity.
The majority in the most recent public employment case said they were
merely balancing inescapably conflicting employee and agency interests. Justice Rehnquist, the lone dissenter, viewed it a bit differently:
"The balance is simply an ad hoc weighing which depends to a great
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extent upon how the Court subjectively views the underlying interests
at stake. The results in previous cases and in this case have been quite
unpredictable.... [T]he lack of any principled standards in this area
means that these procedural due process cases will recur time and
again." I must confess that despite my complete accord with the majority on the merits, I do share some of Justice Rehnquist's uncertainty
about the serendipitous course of hearing rights.
Third, the seriousness of the sanction that will trigger a hearing right
has clearly lessened over time. If losing a place in a quintet is sufficient
(and if courts will draw analogies to dismissal in so holding), we have
apparently achieved greater flexibility in this regard as well. Indeed,
one federal district court decision holds (and I think correctly) that
even an applicant for public employment may under unusual circumstances claim an adversary hearing before negative action becomes
final.
Fourth, it remains unclear how much process is due when the constitution guarantees something more than summary action. Often, of
course, the issue reaches a court in a form that requires no judgment
about the contours of the hearing. Moreover, the nature of the caseespecially the extent to which the beneficiary raises a factual disputewould significantly affect procedural rights. In the recent Ohio cases,
justice Brennan (concurring separately) observed that the Court could
avoid the "how much process" issue because the disputes before it were
not primarily factual in nature. There an opportunity to appear formally and dispute the agency's rationale would suffice. In cases with
"substantial disputes in testimonial evidence," the procedural need
might be somewhat greater; "when factual disputes are involved ...an
employee may deserve a fair opportunity before discharge to produce
contrary records or testimony, or even to confront an accuser in front
of the decision-maker. Such an opportunity might not necessitate
'elaborate' procedures ... but the fact remains that in some cases only
such an opportunity to challenge the source or produce contrary
evidence will suffice. ..
In fact, ambiguity about how much process is due has existed from
the start. In 1970, for example, in my first foray in this field, I cited no
fewer than ten specific issues on which there was division among lower
courts that all believed a state university student deserved a hearing
before being expelled or suspended. The issues included the form and
timing of notice; the right to bring counsel; the opportunity for a
public (or for that matter non-public) hearing; the right to examine
confidential documents underlying the charges; the need for a verbatim transcript; separation of functions; opportunity for internal
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appeal; and interim suspension prior to hearing. While there would
today be somewhat greater clarity on some of these issues than existed
fifteen years ago, the precise dimensions of the hearing remain necessarily and inescapably uncertain. We may be able to identify more
clearly the circumstances which will trigger certain rights and remedies-but cannot do much more than that.
Fifth, there has been an intriguing change in the relationships between federal and state law as the source of a hearing right. In the 1972
faculty dismissal cases, the court was unequivocal in looking to state law
as the measure of a public employee's "property interest." In the most
recent case, however, state and local laws are no longer dispositive.
After threshold deference to Ohio's statutory limitations, the majority
continued: "'Property' cannot be defined by the procedures provided
for its deprivation any more than can life or liberty. The right to due
process is conferred, not by legislative grace, but by constitutional
guarantee ....
[O]nce it is determined that the Due Process Clause
applies 'the question remains what process is due.' The answer to that
question is not to be found in the Ohio statute." This shift is subtle, and
may not be profoundly significant; yet at a time when most constitutional currents seem to be running in the opposite direction the expansion of the federal constitutional role in this area is at least worth
noting.
Sixth, it is striking how much substantive law has been made by or
derived from decisions that are ostensibly procedural in focus. That
there has been significant growth in the substantive rights of government employees and other beneficiaries is, I believe, largely attributable to expansion of procedural safeguards. In this respect, as in
others, I am indebted to our convenor, Dean Gellhorn, and my future
colleague, Professor Glen Robinson, for the nexus they have drawn in
their administrative law treatise between expansion of procedural
guarantees and increased recognition of substantive claims of governmental beneficiaries. Of course there were always basic First
Amendment interests-recognized, for example, in loyalty oath cases.
But many of the more subtle substantive interests of government
beneficiaries might not have emerged at all-and surely would have
emerged more slowly-in the absence of the rapid growth of procedural rights.
Finally, I should close with an observation or two on the stated topic
of this paper. Regrettably, little has been said by the courts about the
underlying interests which a formal hearing may serve. The omission
stems in large part from having subsumed the issue of whether within
the question of when in the 1970 welfare prior hearing cases. Once the
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court opted for a pre-termination procedure, it bypassed the logically
precedent issue of whether (and also why) a government beneficiary
should be heard at all. Since that time the issue has not really been
opened up by the courts and the central premise upon which subsequent decisions rest remains largely unarticulated.
Any rationale for administrative due process would surely stress the
accuracy and fairness of benefit dispensation and administration;
accountability to legislators and others on the part of those who administer benefit programs; visibility and impartiality of the process; consistency of result and policy; and integrity of the process itself. Much
more could be said about each of these interests (and I have amplified
my views elsewhere). For the moment, let me simply add that I would
rest somewhat easier if one day the court were really to step far back
and enumerate (as it has done in so many other constitutional areas)
the basic underpinning of a procedural guarantee which emerged
almost by default and has since been taken for granted.
The other side of the balance is, of course, governmental concerns,
both monetary and intangible costs. Curiously, the courts have given
more attention to this side of the balance. In shaping a more flexible
doctrine during the seventies, for example, courts did acknowledge
not only monetary expense and delay entailed in elaborate procedures,
but referred also to possible disruption of agency operations and
demoralization of a staff faced with adversarial confrontation; possible
erroneous results and their adverse effects both upon agency staff and
citizens with whom the agency deals; and the values of both hierarchy
and harmony within the administrative universe. Yet in almost every
case, the courts have found these interests to be offset or outweighed
by the largely unstated interests of the government beneficiary. It is a
curious context indeed in which the interests assumed and unstated
outweigh the articulated and acknowledged interests. But no one ever
claimed this was an easy or entirely satisfying area of constitutional law.
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RE-EXAMINING
POLICY PROCEDURES:
THE CHOICE BETWEEN
RULEMAKING AND ADJUDICATION
Richard K. Berg*

t is a challenge to address the recurring dispute over the agency's
freedom to choose between rulemaking and adjudication as a means
of developing policy. The subject is, as we know, a hardy perennial in
administrative law, but inasmuch as the features and relative advantages of rulemaking and adjudication are constantly subject to change,
it is doubtful that the issues surrounding the choice between them will
ever be put to rest. In recent years two respected commentators have
pointed to developments in rulemaking that are pushing the agencies
toward greater use of adjudication. In 1981 Professor (now Judge)
Antonin Scalia called attention to increasing procedural burdens on
rulemaking and prophesied that agencies might turn to developing law
through adjudication in order to avoid them. He concluded that such a
shift would not necessarily be a bad thing and that, in any event, there is
no satisfactory way to prevent the use of adjudication for making law.
He suggested that the only way to check agency development of law
through adjudication is through tighter control. on the substantive
grants of authority.' Commissioner (now Chairman) Scanlon complained in 1984 that whatJudge Scalia predicted had indeed happened
at the Consumer Product Safety Commission. He criticized the Commission for its tendency to avoid the awkward rulemaking requirements of the Federal Hazardous Substances Act 2 by proceeding against
*General Counsel, Administrative Conference of the United States. The views expressed are those of the author and not necessarily those of the Administrative Conference.
'Scalia, Back to Basics: Making Law Without Making Rules, REGULATION, July/August
1981, p. 25.
215 U.S.C. §§ 1261-1276 (1982).
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the same products through adjudications under the Consumer Product Safety Act.'
Several recent court decisions have also stimulated a re-examination
of the issue of rulemaking versus adjudication. In 1981 the Court of
Appeals for the Ninth Circuit in Ford Motor Co. v. Federal Trade
Commission4 vacated a cease and desist order the Commission had
issued against a retail auto dealer on the ground that the principle
established in the case represented a change in existing law with widespread application and, therefore, should have been adopted through
rulemaking and not by adjudication. Last year the Court of Appeals
for the Tenth Circuit in First Bancorporationv. Board of Governors5 set
aside an order of the Federal Reserve Board imposing certain conditions on a non-bank subsidiary of a bank holding company on the
ground that the order represented a significant policy change that
should have been effected by rulemaking.
The FordMotor Co. case was the subject of a study by a subcommittee
of the Administrative Law Section, which I had the honor to chair. The
committee prepared a report which led to the formulation of a resolution by the Council of the Section. This resolution was presented to the
ABA's House of Delegates at its midyear meeting in February 1985
and adopted. My discussion will focus on the Ford Motor Co. case and
the issues it raises, and then move to the ABA resolution and some
broader issues regarding the choice between rulemaking and adjudication.6
I
In 1976 the Federal Trade Commission (FTC) instituted an adjudicatory proceeding under section 5 of the Federal Trade Commission Act 7 (FTC Act) against the Ford Motor Company, Ford Motor
Credit and Francis Ford, Inc., a Portland, Oregon retail automobile
dealer. The complaint challenged the dealer's practice, in repossessing
cars from defaulting purchasers, of crediting the debtor for the
wholesale value of the car, charging him for indirect expenses (i.e.,
overhead and lost profits) associated with repossession and resale, and
115 U.S.C. §§ 2051-2081 (1982). See Scanlon and Rogowsky, Back-Door Rulemaking: A
View from the CPSC, REGULATION, July/August 1984, p. 27.
'673 F.2d 1008 (9th Cir. 1981), cert. denied, 459 U.S. 999 (1982).
,1728 F.2d 434 (10th Cir. 1984).
"This paper draws heavily on the ABA committee report, of which I was the principal
author.
7Federal Trade Commission Act § 5, 15 U.S.C. § 45 (1982).
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keeping the "surplus" derived from selling the repossessed vehicle at
retail.'
Consent decrees were entered into with Ford and Ford Credit, and
the case was tried with Francis Ford as the sole respondent. The case,
however, will be referred to hereafter as FordMotor Co. in keeping with
its proper stylization. The Commission found that Francis Ford's repossession practices violated section 5 and issued a cease and desist
order. In its opinion the Commission concluded that under the Oregon Uniform Commercial Code9 it was Francis Ford's duty to obtain
the "best possible price" for the repossessed vehicle and after deducting any out-of-pocket costs (but not overhead or lost profits) to pay
over any surplus to the debtor. Consequently, the Commission held
that Francis Ford's practice was an unfair trade practice in violation of
section 5.
On petition from Francis Ford the Ninth Circuit vacated the Commission's order on the ground that the Commission should have
proceeded against the practice described by rulemaking and not by
adjudication. The pertinent part of the opinion states:
In the present case, the F.T.C., by its order, has established a rule that
would require a secured creditor to credit the debtor with the "best possible"
value of the repossessed vehicle, and forbid the creditor from charging the
debtor with overhead and lost profits .... [T]he precise issue therefore is
whether this adjudication changes existing law, and has widespread application. It does, and the matter should be addressed by rulemaking.

The F.T.C. admits that industry practice has been to do what Francis Ford
does-credit the debtor with the wholesale value and charge the debtor for
indirect expenses....
By all accounts this adjudication is the first agency action against a dealer
for violating ORS 79.5040 by doing what Francis Ford does. Although the
U.C.C. counterpart of ORS 79.5040 is enacted in 49 states, nearly word for
word, we have been cited to no case which has interpreted the provision to
require a secured creditor to credit the debtor for the "best possible price"

and not charge him for overhead and lost profits. It may well be that Oregon
courts will interpret U.C.C. § 9-504 in the manner advocated by the F.T.C.
if the question is put to them. But it is speculation to contend, as does the

F.T.C. here, that Francis Ford is in violation of existing Oregon law.

'The description of the dealers' practice is taken from the Ninth Circuit's opinion.
According to the Commission opinion, this was largely the dealer's post hoc rationalization since in most cases the dealer simply paid off the finance company and treated the
car as its own. Evidently the dealer did not seek to collect any deficiencies from the
purchasers. See Ford Motor Co., 94 FTC 564, 610-12 (1979).
9

OR. REV. STAT.

§

79.5040 (1953).
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Ultimately, however, we are persuaded to set aside this order because the
rule of the case made below will have general application. It will not apply
just to Francis Ford. Credit practices similar to those of Francis Ford are
widespread in the car dealership industry, and the U.C.C. section the F.T.C.
wishes us to interpret exists in 49 states ....

II
In any discussion of the law on the subject of agency discretion to
choose between rulemaking and adjudication, a good point of departure is the trilogy of Supreme Court decisions, Securities and Exchange
Commission v. Chenery Corp." (Chenery II); NLRB v. Wyman-Gordon Co.;'2
and NLRB v. Bell Aerospace Co.'3
SEC v. Chenery Corp. (Chenery I)" involved a corporate reorganization
subject to SEC approval under the Public Utility Holding Company Act
of 1935 (PUHCA).15 While the reorganization was in process, corporate insiders purchased the corporation's preferred stock on the open
market. The SEC at first refused to permit the insiders to benefit from
their purchases on the ground that their actions in trading in the stock
of the corporation was a breach of their fiduciary duty to the stockholders. The Supreme Court reversed, holding that the insiders' actions
were not a breach of fiduciary duty as a matter of law. Thereupon, the
SEC on remand concluded that as a matter of policy under the
PUHCA corporate insiders would not be permitted to profit by trading
in the stock of a corporation undergoing reorganization. Again the
case went to the Supreme Court, which this time upheld the SEC
action. To the insiders' objection that there was at the time no rule
prohibiting their actions and that if the SEC wished to promulgate a
new principle of corporate fiduciary responsibility it should do it
prospectively by rulemaking rather than retrospectively by adjudication, the Court said:
It is true that our prior decision explicitly recognized the possibility that
the Commission might have promulgated a general rule dealing with this
problem under its statutory rule-making powers, in which case the issue for
our consideration would have been entirely different from that which did
confront us.... But we did not mean to imply thereby that the failure of the
Commission to anticipate this problem and to promulgate a general rule
withdrew all power from that agency to perform its statutory duty in this
"'FordMotor Co., 673 F.2d at 1009-10.
"332 U.S. 194 (1947).
1-1394 U.S. 759 (1969).
13416 U.S. 267 (1974).
"318 U.S. 80 (1943).
15 U.S.C. §§ 79 to 79z-6 (1982).
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case. To hold that the Commission had no alternative in this proceeding but
to approve the proposed transaction, while formulating any general rules it
might desire for use in future cases of this nature, would be to stultify the
administrative process. That we refuse to do.
Since the Commission, unlike a court, does have the ability to make new
law prospectively through the exercise of its rule-making powers, it has less
reason to rely upon ad hoc adjudication to formulate new standards of
conduct within the framework of the Holding Company Act. The function
of filling in the interstices of the Act should be performed, as much as
possible, through this quasi-legislative promulgation of rules to be applied in
the future. But any rigid requirement to that effect would make the administrative process inflexible and incapable of dealing with many of the specialized problems which arise.... Not every principle essential to the effective
administration of a statute can or should be cast immediately into the mold
of a general rule. Some principles must await their own development, while
others must be adjusted to meet particular, unforeseeable situations. In
performing its important functions in these respects, therefore, an administrative agency must be equipped to act either by general rule or by individual
order. To insist upon one form of action to the exclusion of the other is to
exalt form over necessity.'
In NLRB v. Wyman-Gordon Co., the issue was the validity of an NLRB
order to an employer to provide a list of names and addresses of
employees to the union in advance of a bargaining election. In an
earlier case, Excelsior Underwear Inc.,'7 the Board had ruled that employers would have to provide such lists, but the Board had made this
ruling prospective only. In Wyman-Gordon the Board applied the "Excelsior rule" to upset a bargaining election where the employer had
refused to comply with the Board's order to furnish the list.
In response to Wyman-Gordon's contention that the Board had
improperly employed adjudication rather than rulemaking to adopt
the Excelsior rule, the Supreme Court split three ways. Four justices
joined in a plurality opinion by Justice Fortas agreeing that the Board
was wrong to establish the Excelsior rule without going through rulemaking, but refused to grant relief. The opinion reasoned that even if
the rule was invalid, the Board could in the Wyman-Gordon adjudication
direct the employer to provide the list and could rely on Excelsior as
precedent for doing so. Three justices, in an opinion by Justice Black,
voted to uphold the Board order on the ground that the choice between rulemaking and adjudication was within the discretion of the
agency. Two justices, Harlan and Douglas, dissented in separate opinions, arguing that the Board violated the Administrative Procedure
Act"8 (APA) in adopting the Excelsior rule without rulemaking.
"Chenery 11, 332 U.S. at 201-03.
1"156 N.L.R.B. 1236 (1966).
$15 U.S.C. §§ 551-59 (1982).
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In both the plurality opinion and the dissents, the exclusively prospective effect of the Excelsior rule was seized upon as the key element
demonstrating the impropriety of the Board's choice of procedure; the
Black opinion pointed out that the courts sometimes made a new
decisional principle prospective in effect, and the agencies could do so
as well.
In NLRB v. Bell Aerospace Co., the issue of rulemaking versus adjudication was posed somewhat hypothetically. The Board had concluded that certain buyers employed by respondent were covered by
the National Labor Relations Act!' (NLRA) against respondent's contention that they were exempt as managerial employees. The Board,
departing from its earlier interpretations of the Act, construed the
exemption for managerial employees as limited to those whose role in
labor relations would conflict with membership in a bargaining unit.
On review, the court of appeals held that the Board had erred as a
matter of law in so qualifying the exception for managerial employees
and concluded further that in determining whether buyers were managerial employees, the Board should proceed by rulemaking since its
determination would presumably take the form of a general rule. The
Supreme Court agreed with the court of appeals that the Board had
applied the wrong legal standard in extending coverage of the Act over
managerial employees, but the Court held further that on remand the
Board was free to proceed by either rulemaking or adjudication in
deciding whether these or other buyers were managerial employees.
The Court considered both Chenery H and Wyman-Gordon, but appeared to lean more heavily on the former:
The views expressed in Chenery H and Wyman-Gordon make plain that the
Board is not precluded from announcing new principles in an adjudicative
proceeding and that the choice between rulemaking and adjudication lies in
the first instance within the Board's discretion. Although there may be
situations where the Board's reliance on adjudication would amount to an
abuse of discretion or a violation of the Act, nothing in the present case
would justify such a conclusion. Indeed, there is ample indication that
adjudication is especially appropriate in the instant context .... [D]uties of
buyers vary widely depending on the company or industry. It is doubtful
whether any generalized standard could be framed which would have more
than marginal utility. The Board thus has reason to proceed with caution,
developing its standards in a case-by-case manner with attention to the
specific character of the buyers' authority and duties in each company. The
Board's judgment that adjudication best serves this purpose is entitled to
great weight"'
"National Labor Relations Act §§ 8(a)(1), (5), 29 U.S.C. §§ 158(a)(I), (5) (1982).
'Wyman-Gordon, 416 U.S. at 294. ,
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These three cases taken together recognize broad although not
unlimited discretion in the agency to decide whether to proceed in any
given instance by rulemaking or by adjudication and to develop new
legal principles, i.e. to change substantive law, by adjudication, even as
in Chenery II with retroactive effect. While Wyman-Gordon establishes
and Bell Aerospace recognizes that this discretion has its limits, the
opinions offer little guidance as to what these limits are, other than
the somewhat peculiar circumstances in Wyman-Gordon, in which the
agency formulated what certainly looked like a general rule and then
declined to apply that rule to the case before it.
III
Against this background the proposition stated by the Ninth Circuit
in FordMotor Co. that an agency action which changes existing law and
has widespread application must be accomplished through rulemaking
and not by adjudication is novel if not startling in its breadth and
simplicity. By resting its judgment on a proposition so broad as to
be demonstrably untenable under established case law," the court
avoided the necessity of constructing a rationale linking those particular circumstances to some governing principle and thus left to those
who would explain or apply the case the task of supplying that rationale.
Let us consider what special factors seem to have influenced the
Court's view of the Ford Motor Co. case. First, the FTC had pending at
the same time a rulemaking proceeding (instituted in 1975 and concluded nine years later)2 relating to the calculation of deficiencies in
connection with car repossessions. The court believed, not illogically,
that the issue in the Ford Motor Co. case, accounting for surpluses
resulting from repossession and sale, might likewise have been addressed in that rulemaking. The FTC, on the other hand, argued that

"The Ninth Circuit's main proposition that "an agency must proceed by rulemaking if
it seeks to change the law and establish rules of widespread application," is truly
spectacular, because (a) no previous law supports it, (b) both courts and agencies have
at all stages of their development changed law through adjudication even when such
law is of widespread application, and (c) the proposition is directly contrary to two
prominent Supreme Court holdings. K. DAvis, ADMINISTRATIVE LAW TREATISE
§ 7:25 (Supp. 1982).
See also, New York Eye and Ear Infirmary v. Heckler, 594 F. Supp. 396, 406 n.18
(S.D.N.Y. 1984).
"In February 1984, the FTC declined to issue a rule requiring a repossessed auto to be
valued at its retail price for purposes of calculating deficiencies, 49 Fed. Reg. 7740,
7783-84 (1984).
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rulemaking addressed to the disposition of surpluses would have provided only prospective relief, whereas there was a possibility that an
adjudication against Francis Ford could be followed by a suit for
consumer redress for Francis Ford's customers."
Second, the court seems to have been offended by aspects of the case
which suggested that Francis Ford was being singled out or at least
being put in the position of having to defend single handed what was in
24
fact a widespread industry practice.
The third special circumstance which seems to have figured in the
court's thinking is, in a way, the most puzzling-the interaction of the
Federal Trade Commission Act and the Uniform Commercial Code.
The Commission had relied on its interpretation of the Oregon version
of section 9-504 of the Uniform Commercial Code.15 Evidently, there
was no case law in Oregon on the question of the extent of a repos-

sessing seller's duty to obtain the best possible price for the goods, and
case law in other jurisdictions was scarce. Nevertheless, the Commission's opinion contained a careful and plausible analysis of authority on
the subject and concluded that Francis Ford's practice violated the
buyer's rights under Oregon law. (This conclusion of law was, it must
be emphasized, a necessary link in the Commission's chain of reasoning.) The Ninth Circuit obviously was not persuaded by the Commission's analysis, but neither was it prepared to state flatly that the
Commission was wrong in its interpretation of the law (as the Supreme
"2A description of the arsenal of remedies available to the FTC under the MossMagnuson Warranty-Federal Trade Commission Improvement Act is necessary to an
understanding of the FordMotorCo. case. The Commission's proceeding under Section 5
of the FTC Act, 15 U.S.C. § 45 (1982) terminated in a cease and desist order which
affected only Francis Ford's future conduct. However, the Commission order was also a
predicate to a suit under section 19(a)(2), 15 U.S.C. 57b(a)(2), against Francis Ford for
consumer redress, i.e., the payment of the surpluses improperly withheld. To prevail in
such a suit the Commission would have to show that the practice in question was one
"which a reasonable man would have known under the circumstances was dishonest or
fraudulent." Therefore, it could not be said of the cease and desist order that its effect
was to create retroactive liability in and of itself. Finally, under sections 5(1) and (m), 15
U.S.C. § 45(l),(m), civil penalties could be imposed for subsequent commission of the
same practice by Francis Ford or by any other car dealer with actual knowledge that the
practice had been held unlawful.
1
" The Commission had instituted proceedings against the three major auto manufacturers, their finance subsidiaries, and two other dealers. All respondents but Francis
Ford had agreed to consent decrees. The court also pointed to the failure of the
Commission to permit the National Association of Car Dealers to intervene on behalf of
its members. The Commission denied that it refused intervention, but, at any rate, the
perception that it had may have influenced the court's view of the case.
See, Brief for the Federal Trade Commission at 69-70, Ford Motor Co. v. FTC, 673
F.2d 1008 (9th Cir. 1981), cert. denied 459 U.S. 999 (1982).
2:"U.C.C.
§ 9-504 (1978).
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Court had done in a very analogous situation in CheneryI ).
" Instead the
court suggested that the FTC "could have formulated its position on
12 7
U.C.C. § 9-504 ...in its proposed trade rule on credit practices.
Perhaps the Commission could have done so if it was prepared to
legislate an amendment to the U.C.C.,2X but since the Commission did
not purport to do more than interpret the U.C.C., it is hard to see why
adjudication was an inappropriate choice of procedure.
It may, of course, be argued that as a matter of good administrative
procedure, even a question of statutory construction, particularly the
construction of a statute as broad in its application as the Uniform
Commercial Code, can best be considered under a procedure like
notice-and-comment rulemaking, which would permit the presentation of data and argument from the entire spectrum of interested
persons. The Administrative Conference has recommended that notwithstanding the exemption in section 553 of the Administrative Procedure Act for interpretive rules, agencies should follow notice-andcomment procedures in issuing certain interpretive rules." But since
the APA does not now require any public procedure for the formulation of an interpretive rule, it would seem that the choice to use
adjudication rather than rulemaking would be well within the discretion permitted to the agency.
Finally, the Ninth Circuit appears to have been influenced by the
Commission's preparation of a Synopsis of Determination for circulation to other auto dealerships. The purpose of doing so was to put
them on notice of the decision. Such actual notice would trigger the
operation of section 5(m) of the FTC Act, which provides for civil
penalties for knowing violations of the Act. From the perspective of
such other dealers, the Commission's process taken as a whole-an
adjudication against a single dealer resulting in the formulation of a
"Although the Ninth Circuit in Ford Motor Co. declined to predict how the Oregon
courts would interpret U.C.C. § 9-504 if the question were presented, it stated that the
FTC adjudication "changes existing law." As authority for this proposition it cited the
widespread industry practice and the absence of case law supporting the FTC position. It
concluded, "One of the basic characteristics of law is that potential violators have, or can
obtain, notice of it. No notice of the FTC's view of the law has been pointed out to us."
Ford Motor Co., 673 F.2d at 1010. This statement seems inapt as applied to the FTC Act,
which does require constructive notice or actual knowledge where damages or civil
penalties are sought but not where the relief sought is a cease and desist order. See supra
note
27 8.
Ford Motor Co., 673 F.2d at 1010.
" Cf. American Optometric Ass'n v. Federal Trade Commission, 626 F.2d 896,910-13
(D.C.
Cir. 1980).
2
'Administrative Conference Recommendation 76-5, 1 C.F.R. § 305.76-5 (1984) calls
for agencies normally to utilize notice-and-comment procedures before adopting interpretive rules of general applicability likely to have substantial impact on the public.
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detailed order describing how proceeds of repossessions must be
accounted for, capped off by a circulation intended to increase the
potential consequences for subsequent commission of the practicelooks uncommonly like rulemaking. But as one commentator has
forcefully pointed out, the Commission was simply doing that which
section 5(m) had specifically contemplated. "The Magnuson-Moss provision ....necessarily assumes that the agency will provide in individual adjudications principles that 'have general application'."' 3 0
If we consider the special circumstances in the Ford Motor Co. case
which might be urged as justifying the court's conclusion and which
might provide guidance on the limits of agency discretion as to choice
of procedure, they really do not seem to add up to much. The pendency of a rulemaking proceeding on a related issue seems no more
than a make-weight factor. The suggestions that Francis Ford was
unfairly singled out and that other industry representatives were denied adequate opportunity to participate are not developed in the
court's opinion, and, at most, would seem to call for correction within
the adjudicatory proceeding rather than a conclusion that adjudication
was inappropriate. A question of the meaning of the Uniform Commercial Code is at least as well-suited for resolution by adjudication as
by rulemaking. The circulation of the Synopsis of Determination was
contemplated by statute for use after adjudication, and, therefore,
could not be viewed as inconsistent with a choice of adjudication over
rulemaking. Therefore, neither in its overbroad statement of principle-that changes in existing law of general application must be
effected through rulemaking-nor in its application of the principle to
the circumstances of the case does the opinion in Ford Motor Co.
represent sound law which should be followed by other courts. Indeed,
the Ninth Circuit seems to have had second thoughts about the breadth
of its statement in Ford Motor Co. and has managed to distinguish the
case in three subsequent opinions.'
'"REGULATION, september/October 1981, p. 13. In 1985 the Senate Committee on
Commerce, Science and Transportation reported out a bill, S. 1078, authorizing appro-

priations for the FTC through fiscal 1988 and amending the Federal Trade Commission

Act in certain respects. One of the amendments would limit the Commission's rulemaking authority under section 18(b) to circumstances in which the practice in question
was found to be "prevalent." The Committee report emphasized, however, that where
acts or practices are not "prevalent," the Commission would be free to use its section 5
adjudicative authority "even if the Commission is thereby creating new law," and it

termed the Ninth Circuit's suggestion to the contrary in Ford Motor Co. "plainly
incorrect" and "inconsistent with congressional intent." S. REP. 99-81, pp. 14-15. (At this
writing S. 1078 has passed both Houses and is in Senate-House Conference.)
"In Montgomery Ward & Co. v. FTC, 691 F.2d 1322, 1328 (9th Cir. 1982) the court
stated that "when a new problem is presented to an administrative agency, the agency
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The First Bancorporationcase decided by the Tenth Circuit in 1984
presented a situation rather different from that in FordMotor Co.. First
Bancorporation, a bank holding company, petitioned the Federal Reserve Board to approve its acquisition of a Utah industrial loan company, Beehive Financial Corporation. The Board granted approval,
but subject to the condition that Beehive and another First Bancorporation subsidiary, Foothill Thrift & Loan, henceforth subject the
NOW accounts they offered to the interest rate ceilings and reserve
requirements prescribed by the Board for banks. Such a restriction was
a departure from previous Board policy respecting NOW accounts,
and thereafter the Board instructed several other bank holding companies that its policy respecting NOW accounts was determined in its
order.
In setting aside the Board order the court emphasized that the
Board's policy change was not based on the particular situation presented in the application but on the Board's perception of the consequences of the proliferation of unregulated NOW accounts:
That the Board's order is an attempt to construct policy by adjudication is
evident. The Board examined no specific facts as to the potential adverse
effects of unregulated Foothill NOW accounts. The Board instead made
broad conclusions that "unless the NOW accounts offered by Beehive Thrift
are subject to interest rate limitations and reserve requirements ...[it] is
likely ...[that] the important public policy objectives of the Depository

Institutions Deregulation and Monetary Control Act... [will be undermined]." ... This is a broad policy announcement. The Board made no
conclusions at all with respect to Foothill. Thus, the Board's order contains
no adjudicative facts having any particularized relevance to the petitioner.
We must conclude that the Board abused its discretion by improperly
attempting to propose legislative policy by an adjudicative order."
In one respect, of course, the elements of the FirstBancorporationcase
are more favorable than those of FordMotor Co. to the agency position,
may act through adjudication to clarify an uncertain area of the law, so long as the
retroactive impact of the clarification is not excessive or unwarranted." In Sheet Metal
Workers Int'l Ass'n v. NLRB, 716 F.2d 1249 (9th Cir. 1983) the court upheld an NLRB
order increasing retroactively a union's liability for causing a wrongful discharge. "Unlike the recent cases in which this Circuit has found imposition of a new rule by
adjudication rather than by rulemaking an abuse of discretion, the rule at issue in the
instant case involves not an alteration of pre-existing lawful relationships ... but rather
the imposition of a different remedy for conduct that has long been deemed improper."
716 F.2d at 1257. In City of Anaheim v. FERC, 723 F.2d 656,659 (9th Cir. 1984), a Ninth
Circuit panel wholly different from the one which decided Ford Motor Co. explained the
latter case as involving an agency effort "to supplant a pending rule-making proceeding"
...and held that the general rule is that "administrative agencies are free to announce
new principles during adjudication." 723 F.2d at 659.
12
First Bancorporation, 728 F.2d at 438.
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in that the Board's order did not involve any ex postfacto determination
of wrongdoing, but was issued in a license proceeding where an agency
is assumed to have a considerable degree of discretion. )But in a key
respect the Board's action involved a more questionable procedural
choice. In most cases where an agency is accused of improper use of
adjudication, the agency is persuaded by the circumstances of the case
before it to adopt a new principle which is stated in general terms
applicable to a broader class. In First Bancorporation,or so the court
concluded, the circumstances of the application had nothing to do with
the agency's determination. The agency simply made a change in
policy on the basis of industry-wide considerations. In this respect, the
case resembles Wyman-Gordon in that the adjudication was used by the
agency merely as an occasion for the announcement of a general
principle. 3
IV
To speak of a choice between rulemaking and adjudication presupposes that an agency is empowered to make new law in either mode.
Most agencies with any significant program of a regulatory or even
proprietary nature are authorized to do so at least to some extent. For
example, the Federal Trade Commission may proceed against unfair
or deceptive trade practices under section 5 of the Federal Trade
Commission Act by formal adjudication within the agency or it may
issue rules declaring what practices are forbidden as unfair or deceptive. The Securities and Exchange Commission may define fraudulent
practices with respect to the sale of securities by rule or it may proceed
by formal adjudication within the agency." Nor is the choice limited to
those agencies empowered to adjudicate through determinations on
the record after opportunity for hearing. Substantially any agency
which has been delegated significant discretionary authority in the
'-'In his perceptive comments on Wyman-Gordon Professor Glen Robinson wrote:
Wyman-Gordan can and should be analyzed and understood primarily with reference to the particular practice of the NLRB involved. The vice of the practice lies not
in the fact that the Board has used adjudication to develop labor relations policy; nor
in the fact that in particular cases principles have developed which go beyond the
immediate case and must in some sense be obeyed by other parties. The real trouble,
rather, lies in the fact that the Board has not even purported to develop its policy
rules as an incident to its litigation of cases, but has virtually singled out individual
cases as vehicles in which to consider and promulgate general policy rules which are
largely independent of the facts and issues of the particular case.
Robinson, The Making of Administrative Policy: Another Look at Rulemaking and Adjudication and Administrative ProcedureReform, 118 U. PA. L. REv. 485, 512 (1970).
"'See Chiarella v. United States, 445 U.S. 222, 225-27 (1980).
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administration of a statute is likely to be faced with the choice whether
to exercise that discretion on a case-by-case basis, i.e., by adjudication,
the promulgation of general principles, i.e., by ruleor through
1
making. 5
The inquiry that my ABA committee conducted into the factors
which should influence the choice between rulemaking and adjudication broke little new ground, since we concluded that there were so
many variables in the situations presented as to make it difficult to
devise generally useful standards. There are at least two questions
presented: First, what factors should influence an agency's choice
between rulemaking and adjudication; and, second, what factors
should cause a court to consider this choice an abuse of discretion.
These factors may be very different, for, on the one hand, an agency is
properly concerned with economical application of its resources and
maintaining control of its agenda; whereas a court, which considers the
agency's choice with the advantage of hindsight, is principally concerned with the adverse impact of an improper choice upon a party
before it and how that impact might be remedied.
Indeed, there are, on closer analysis, several different questions
presented to the agency. There is the initial question whether to
attempt to deal with a subject by formulating binding standards of
decision, as opposed to deciding each case "on all the facts." The
answer depends in large part on the degree of precision which the
agency wishes or feels able to use in articulating its policies. Thus, an
agency may administer a program under very general standards leaving much room for administrative discretion in individual cases or it
may adopt precise rules which leave little room for discretion in administration. There are advantages and disadvantages in either
approach, and courts are unlikely to interfere with the agency choice. 6
35Of course, some agencies have been denied authority to make legislative as opposed
to interpretative rules, e.g. Equal Employment Opportunity Commission; see General
Electric Co. v. Gilbert, 429 U.S. 125, 141 (1976). In several statutory programs rulemaking and adjudicative functions have been assigned to separate agencies, e.g. Occupational Safety & Health Act of 1970, 29 U.S.C. §§ 651-78 (1982); see Donovan v. A.
Amorello & Sons, Inc., 761 F.2d 61 (lst Cir. 1985).
" See generally Diver, Agency Articulation of Policy, 1983 ACUS 388, which contains nine
case studies of agency efforts at articulating standards for disposition of adjudications.
The examples considered range from the FAA's very precise requirement that commercial pilots retire at age 60 to extremely vague standards for FCC comparative renewal
broadcast license proceedings and a total absence of standards for Department of
Transportation imposition of penalties under the Hazardous Materials Transportation
Act of 1975, 49 U.S.C. §§ 1801-12 (1980). Guidelines approved by the Administrative
Conference's Committee on Judicial Review on the basis of the Diver study point out that
an agency's choice regarding the degree of precision to be embodied in the governing
standard must be influenced by such factors as the impact of the standard on the rate of
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But even where an agency proceeds case by case, the necessity of
explaining its decisions leads ineluctably to the development of a body
of precedents which the agency must follow or persuasively explain
away at the risk of being found to have acted inconsistently and
3
arbitrarily. 1
Somewhat different, however, (though the difference may be
merely of degree) is the situation in which the agency chooses to
develop a new general principle through an adjudication or, having
embarked upon an adjudication, desires or perhaps feels compelled to
dispose of the case on the basis of a new general principle. It is in this
category of situation that disputes over the proper choice of procedure
usually arise.
In terms of fairness and efficiency neither rulemaking nor adjudication is an inherently superior mode of decisionmaking for all occasions.
Each has its advantages and limitations. Adjudication with its quasijudicial process is the better suited for intensive exploration of factual
disputes and perhaps for resolving narrow policy issues involving
limited numbers of contestants. Where the adjudication is subject to
formal APA procedures, as was true in FordMotorCo., it is clear that the
party most immediately affected has substantially greater procedural
rights than he would have in rulemaking. Furthermore, even as a
means of formulating policy, adjudication may have advantages. It
lends itself to an incremental kind of policymaking, in which conclusions formed in one case are tested and applied or perhaps modified in
another case. In the words of one commentator:
The whole advantage of adjudication as a form of lawmaking is that it avoids
the highest generality, proceeding gradually in an inductive fashion from

compliance by the regulated population, the social cost of over- or under-inclusiveness,
and the relative administrative costs of adopting a precise standard as against applying a
vague standard.
While courts seldom interfere with the agency choice as to whether and how to
articulate its decisional standards, an agency is not free to administer a program involving substantial individual rights, such as entitlement to public assistance, on all ad hoc
basis and wholly without published standards. Morton v. Ruiz, 415 U.S. 199,232 (1974);
Matzke
v. Block, 732 F.2d 799, 802 (10th Cir. 1984).
7
1 See Airmark Corp. v. FAA, 758 F.2d 685 (D.C. Cir. 1985), which involved FAA's
exercise of its statutory authority to grant exemptions from its regulations restricting
aircraft noise. While upholding FAA's authority to choose whether to proceed by
rulemaking or by adjudication, the court found that in disposing of applications for
exemption FAA had arbitrarily applied different decisional criteria to similarly situated
carriers and had "utterly failed to provide a consistent approach that would allow even a
guess as to what the decisional criteria are or should be." Id. at 695. Accordingly, the court
vacated the orders under consideration with a direction that if the carriers reapplied for
exemptions, the FAA must act upon the applications "in a consistent manner and that
any deviation from prior rulings be carefully reasoned and fully explained." Id.
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one specific to another, in the context of concrete circumstances and on the
basis of accumulated experience, so that a more and more general "principle
of law or policy" is gradually formed."

On the other hand, where the agency is faced with an issue of
potentially broad application or effect, rulemaking offers advantages
both in terms of fairness and efficiency. Those most frequently cited3"
are the following:
1. Rulemaking with its wider notice and broader opportunities for
participation is fairer to the class of persons who would be affected by a
new "rule" than if the rule were formulated in an adjudication. Such
broader participation also makes rulemaking more efficient as an
information-gathering technique for the agency.
2. Rulemaking is superior to adjudication as a means of making new
law because rulemaking is normally prospective while adjudication
normally involves prescribing consequences for past conduct or present status.
3. The articulation of a generally applicable rule provides greater
clarity to those affected as well as greater uniformity in enforcement.
4. Rulemaking is more efficient from the agency's point of view
because its procedures offer more flexibility, at least when the choice is
between the notice-and-comment requirements of section 553 of the
APA and the formal adjudicatory procedures of sections 554, 556, and
557 of the APA. Two of the most significant elements of this flexibility
are the agency's broad control over the procedure for the presentation
of information and argument and the agency's freedom to resort to its
staff expertise without the inhibitions of separation of functions
requirements."

5. Since the agency is better able to control the scope and the pace of
a rulemaking proceeding, use of rulemaking to formulate policy gives
the agency better control of its agenda and enables it to define and to
focus on the policy issues without the distractions of individual adjudicative issues.
6. Rulemaking is also more efficient for the agency because it can
result in the adoption of a general principle which can thereafter be
applied without reexamination to eliminate case-by-case adjudications.
Thus, in United States v. Storer BroadcastingCo.,4 and in FPC v. Texaco
Inc.,"2 the Supreme Court upheld the power of the FCC and the FPC,
"Scalia, supra note 1, at 25.
See Robinson, supra note 14, at 514-28.
""See Asimow, When the CurtainFalls:Separation of Functions in the FederalAdministrative
Agencies, 81 COLUM. L. REV. 759, 793-96 (1981).
"1351 U.S. 192 (1956).
1'2377 U.S. 33 (1964).
3
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respectively, to establish by rule the circumstances under which they
would grant certain applications and then to reject summarily any
noncomplying applications notwithstanding the applicants' statutory
right to a determination on the record after opportunity for hearing.
It must be recognized, however, that the advantages listed above,
while all associated with rulemaking to some degree, are not precisely
parallel. The first, fourth and fifth inhere in the rulemaking procedure, whereas the second, third and sixth derive from the terms of the
rule itself, however it may have been adopted. That is to say, in theory
an agency could in an adjudicatory proceeding adopt a principle of
prospective application, stated clearly and of uniform application, and
then apply it without further reexamination. However, this combination of features would probably run afoul of the Wyman-Gordon case,
and, as we shall consider later, there may be under certain circumstances a duty to reexamine a rule adopted in an adjudication.
Historically, the period of the late sixties to early seventies saw a
great expansion of rulemaking and a turning away from adjudication.
Dissatisfaction with the painfully slow process of case-by-case adjudication caused agencies to seek procedural means to cut through the
logjam. The Supreme Court decisions in Storer Broadcasting Co. and
FPCv. Texaco Inc. showed the way, by establishing that an agency could
by general rule resolve one or more recurring issues so as to foreclose
their reconsideration in subsequent adjudications. The agencies seized
the opportunity presented, and received encouragement and support
from the courts. In American Airlines, Inc. v. Civil Aeronautics Board
(Blocked Space Case),4 the Civil Aeronautics Board was upheld in its use
of rulemaking to modify existing air carrier licenses, as was the Federal
Communications Commission in modifying broadcast licenses in
WBEN, Inc. v. United States.4 The high point of thisjudicial trend came
in National Petroleum Refiners Association v. Federal Trade Commission
(Octane Rating Case), 5 in which the Federal Trade Commission's power
to use informal rulemaking to define unfair methods of competition
and unfair or deceptive acts or practices was upheld, as against the
industry's vigorous contention that the Commission was empowered to
proceed against such practices exclusively by formal adjudication.
Contemporaneous with this tendency on the part of the older agencies to employ rulemaking where they had previously used adjudication, public concern over such problems as environmental pollution,
31359 F.2d 624 (D.C. Cir. 1966).
1396 F.2d 601 (2d Cir. 1968), cert. denied, 393 U.S. 914 (1968).
'482 F.2d 672 (D.C. Cir. 1973).
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industrial safety and health, and the safety of consumer products, led
to a spate of legislation creating new regulatory agencies with broad
rulemaking powers. These agencies set about their assigned tasks with
a sense of urgency worthy of the problems they were addressing, and
the result was an output of regulations which in volume and scope
surpassed all recent experience.
A reaction was inevitable, and it came in three forms. First, there was
a call for more elaborate procedural safeguards than had previously
been associated with simple notice-and-comment rulemaking. The
courts took the lead, reading new meaning into the statutory requirement that agencies explain the basis and purpose of the rule, and
expanding the scope ofjudicial review from the fairly cursory inquiry
called for in Pacific States Box & Basket Co. v. White,"' to a hard look at the
entire agency rulemaking process. 7 The impact of the judicial "hard
look" was to force the agencies to devise procedures which would
satisfy the courts that the agency had considered the range of data and
comments presented and that the factual determinations underlying
the rule had a rational basis. Given the lawyer's preference for
reaching truth through the adversary process, it is not surprising that
these procedures have tended to make rulemaking more like adjudication. Similarly, the drafters of new regulatory statutes have seldom
been satisfied to provide for notice-and-comment rulemaking but have
required "hybrid" procedures borrowed from adjudicatory proceedings. These special statutory requirements vary considerably in their
details-so much so that one court was moved to comment it was as if
Congress had made "a conscious effort never to use the same phraseology twice"'"-but in general they provide far more elaborate factfinding procedures than one finds in notice-and-comment rulemaking, including structured opportunity to respond to an adversary's
facts and arguments, opportunity for oral testimony and even crossexamination, and requirements for specific agency findings."' Further-

'"296 U.S. 176 (1935). "But where the regulation is within the scope of authority legally
delegated, the presumption of the existence of facts justifying its specific exercise
attaches alike to statutes, to municipal ordinances, and to orders of administrative
bodies." Id. at 186. Seealso Superior Oil Co. v. FPC, 322 F.2d 601,619 (9th Cir. 1963), cert.
denied 377 U.S. 922 (1964); K. DAVIS, ADMINISTRATIVE LAW TREArIsE § 29.00-1 (Supp.
1982).
7
" See DeLong, Informal Rulemaking and the Integration of Law and Policy, 65 VA. L. REV.
257, 276-84 (1979).
'"Associated Industries of N.Y. v. United States Dept. of Labor, 487 F.2d 342, 345 n.2
(2d Cir. 1973).
'AAmoco Oil Co. v. Environmental Protection Agency, 501 F.2d 722, 731-37 (D.C. Cir.
1974).
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more, while judicially imposed hybrid rulemaking requirements have
tended to be crafted to suit the needs of the particular rulemaking
proceeding under attack, statutorily mandated requirements have frequently proved inflexible and have too often reflected the political
compromises struck in the legislative process, rather than a considered
judgment as to desirable procedure.
In particular, statutory requirements for hybrid procedures often
have been intended as an offset to and a means of controlling a broad
grant of substantive discretion to the agency. But such procedures are
no substitute for standards because the very breadth of the agency's
discretion multiplies the issues which are arguably relevant to its exercise and makes more difficult the control of the proceeding. A good,
though perhaps extreme, example was the Magnuson-Moss WarrantyFederal Trade Commission Improvement Act,'5 which granted the
Federal Trade Commission specific authority to adopt rules defining
"unfair or deceptive acts or practices." The Act prescribes a rulemaking procedure which includes an opportunity for an informal hearing
as well as opportunities for rebuttal submissions and cross-examination
where there are "disputed issues of material fact."'5' These requirements, coupled with over-cautious administration, led to lengthy,
sprawling proceedings, unmanageable records and comparatively few
completed rules. One lesson drawn from the FTC experience is that
hybrid rulemaking is ill-suited for the exploration of broad and largely
normative issues. "[H]ybrid rulemaking is most efficient (or perhaps
can only be efficient) when the substantive decision is structured much
like an adjudication: There must be fairly detailed legal or technical
standards in place to establish the boundaries on the inquiry, and to
inform the participants what kind of information is relevant and probative. In the absence of such standards, judicialized public proceedings with extensive opportunities to participate can be an enormously
expensive way to educate the agency.""
Second, Congress sought to make the rulemaking process more
accountable to the legislative branch through the device of the legislative veto. Statutory provisions for veto of agency rules by one or both
Houses of Congress were added to several major regulatory statutes,
including the Federal Trade Commission Act, and a proposal for
5

1Pub.

L. No. 93-637,88 Stat. 2183 (1975) (codified as amended in scattered sections of

1551U.S.C.).

See generally Boyer, Executive Summary of Barry B. Boyer Report: Trade Regulation
Rulemaking Proceduresof the Federal Trade Commisssion, 1979 ACUS 41, 43-44.
"See Boyer, Phase I Report on the Trade Regulation Rulemaking Proceduresof the Federal
Trade Commission, 1980 ACUS 33, 124.
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adding such a provision to the Administrative' Procedure Act itself
created a deadlock on omnibus regulatory reform legislation in the
97th Congress. The Supreme Court's decision in Immigration and
NaturalizationService v. Chadha53 has eliminated this check on the rulemaking process, although there have been attempts to find some
4
formula which will pass constitutional muster.
Third, the cumulative impact of new regulations and the increasing
visibility of the issue of regulatory reform made it inevitable that the
White House would seek a greater role in the rulemaking process.
Initiatives toward greater coordination of rulemaking, tentative in the
Ford Administration, were steadily expanded under Presidents Carter
and Reagan. Executive Order No. 12,291 55issued by President Reagan
less than a month after taking office, requires agencies to prepare
preliminary and final Regulatory Impact Analyses as part of the process of making "major" rules. Such analyses must include descriptions
of the potential costs and benefits and of alternative approaches that
could substantially achieve the same goals. In addition, the Order
requires semiannual publication of the agency's agenda of proposed
regulations and periodic review of existing rules in accordance with the
purposes of the Order. The Office of Management and Budget, subject to the direction of the Presidential Task Force on Regulatory
Relief, was given broad authority to coordinate implementation of the
Order, including authority to designate particular rules as "major
rules," to review Regulatory Impact Analyses, and to designate rules in
effect for agency review. (The Order does not apply to the independent regulatory agencies.) The result has been not only more elaborate
procedural requirements, but active involvement of the Office of Management and Budget in certain rulemaking decisions.56 OMB's coordinating role over regulatory policy has recently been made still more

U.S. 919 (1983).
' See, e.g., S.1145, 99th Cong., the Rulemaking Procedures Reform Act of 1985. The
bill would provide for legislative disapproval of agency rules by joint resolution. Since a
joint resolution is submitted to the President, the device would not violate the Presentment Clause of the Constitution. However, to avoid the consequence of a Presidential
veto of such a resolution, the bill provides that where a joint resolution has been
approved by both Houses, any appropriation bill carrying funds to carry out the agency
rule will be subject to a point of order.
'5Exec. Order No. 12,291, 3 C.F.R. 127 (1982).
'Douglas Ginsburg, Administrator for Information and Regulatory Affairs, OMB,
has recently estimated that under Exec. Order No. 12,291 approximately 15% of the
rules submitted to OMB are amended in some respect, although only about 2-3% are
rejected. Some of the agency-OMB disputes have been controversial. See e.g., Asbestos
Regulation and Valuing a Life... EPA-OMB Fight Exposed on the Hill, CONG. Q., Apr. 20,
1985, at 732-33.
553462
1
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comprehensive by Executive Order 12,49851 of January 4, 1985, which
requires each agency subject to Executive Order 12,291 to submit
annually to OMB a draft regulatory program containing "an overview
of the agency's regulatory policies, goals, and objectives for the program year and such information concerning all significant regulatory
actions of the agency, planned or underway ...as the Director deems
necessary to develop the Administration's Regulatory Program."58 The
new order would reach the agencies' pre-rulemaking planning process, but is not intended to reach adjudications.
Even without the additional procedural burdens that have been
placed on rulemaking in recent years, a number of circumstances may
favor the use of adjudication for policy development. Many adjudications, such as proceedings for the issuance or renewal of licenses, are
initiated by outsiders, and where such a proceeding raises an issue
calling for the development of new law or reconsideration of existing
law, it may not be fair to the interested parties or efficient from the
agency's point of view to dismiss or suspend the proceeding while
conducting rulemaking. Even where the agency is the party initiating
the proceeding, the organizational structure of the agency or the
circumstances in which the issues develop may be such that the agency
is not presented a clear and timely choice. To speak of the "agency"
having a choice of procedure available to it overlooks the practical
reality in which prosecuting, rulemaking, and adjudicatory responsibilities are likely to be lodged in different branches of the agency.
Bureaucratic obstacles may also inhibit the use of rulemaking, as
Professor Peter Strauss pointed out in his study of the Department of
the Interior's administration of the mining laws:
The failure to use rulemaking is far less a product of conscious depart-

mental choice than a result of impediments to the making of rules created by
the Department's internal procedures. The channels which lead to rulemaking ...are so clogged with obstacles, and the flow through them so sluggish,
that staff members hesitate to use them.... As a result, rulemaking may be
consciously avoided by an individual with an idea for policy change when
5
other means for achieving the same policy ends appear to be available. 1

Thus, the fact that rulemaking ordinarily takes place only on the
initiative of the agency, while an incentive to its use by an agency
determined to set is own agenda, also means that bureaucratic inertia
favors the use of adjudication.
57
58

Exec. Order No. 12,498, 50 Fed. Reg. 1,036 (1980).

5 1d.

Strauss, Rules, Adjudications, and Other Sources of Law in an Executive Department:
Reflections on the InteriorDepartment'sAdministrationof the Mining Law, 74 COLUm. L. REV.
1231, 1245-46 (1974).
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V
The many variables of agency structure, program, and procedural
requirements make it difficult to devise useful standards for agency
choice beyond the most obvious. I would like to discuss, therefore,
approaches which agencies and courts might employ in circumstances
where an adjudication calls for the disposition of issues which arguably
might better have been resolved by rulemaking.
Of the advantages of rulemaking enumerated above, only the first
two-broader rights of participation and prospective effect-may be
considered to affect the rights of parties. The other four involve
efficiencies from the agency's point of view or for the regulatory
process as a whole.
The argument that changes in the law should be made only prospectively is a powerful one, rooted, indeed, in our notions of substantive
due process, and the argument is even stronger where the administrative action in question prohibits or otherwise stigmatizes private
conduct." But not every adjudication has or must have retroactive
effect (neither Wyman-Gordon nor Bell Aerospace involved any element
of retroactivity), nor can it be said that no agency action adopted by
rulemaking may adversely affect vested interests. The problem of
retroactivity should be regarded as separable from the problem of
improper choice of procedures, although there is an understandable
temptation for a reviewing court to characterize the issue as procedural
in order to strike down a result it regards as unfair but within the
agency's substantive authority. This may have been what happened in
Ford Motor Co. But, where retroactivity is the crux of the problem, the
courts have other tools. In Retail, Wholesale and DepartmentStore Union v.
NLRB, 6 the court pointed out that "courts have not infrequently
declined to enforce administrative orders when in their view the inequity of retroactive application has not been counterbalanced by
sufficiently significant statutory interests,"62 and went on to state the
considerations that should enter into a court's (and an agency's) determination whether to permit an adjudicatory decision to be applied
retroactively:
Among the considerations that enter into resolution of the problem are
(1)whether the particular case is one of first impression, (2) whether the new
rule represents an abrupt departure from well established practice or
merely attempts to fill a void in an unsettled area of law, (3) the extent to
which the party against whom the new rule is applied relied on the former
"'See NLRB v. Majestic Weaving Co., 355 F.2d 854, 860 (2d Cir. 1966).
"'466 F.2d 380 (D.C. Cir. 1972).
2
"I
1d. at 390.
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rule, (4) the degree of the burden which a retroactive order imposes on a
party, and (5) the statutory interest in applying a new rule despite the
reliance of a party on the old standard."
In terms of procedural considerations, the principal argument for
using rulemaking rather than adjudication is that the wider notice and
broader opportunities for participation are fairer to the class of persons who would be affected by a "rule" announced in an individualized
adjudication. Where an agency is faced with an issue of potentially
broad application or effect, rulemaking is unquestionably the preferable mode of procedure, particularly where the agency is considering
regulating or prohibiting industry-wide practices. Yet, as we have seen,
any of a number of considerations may cause the issue to be raised
through adjudication rather than rulemaking. In such circumstances
the procedural advantages of rulemaking can generally be obtained
through broad notice of the adjudicatory proceeding and procedure
for limited intervention or amicus curiae presentations. (This was done
to some extent in Excelsior.) And where the agency has followed a
procedure which permitted a thorough ventilation of the issues by the
range of interested parties, it would exalt form over substance to strike
down the result because the proceeding was in form an adjudication
4
and not a rulemaking.'
But where the agency's choice of adjudication over rulemaking has
resulted in the development of a "rule" without adequate opportunity
for interested parties to bring to the agency's attention the facts of their
situation, judicial relief seems called for. The question is what form
should such relief take? The approach of the Ninth Circuit in Ford
Motor Co., striking down the order in the adjudication, seems misdirected, for Francis Ford could hardly complain of the lack of opportunity to participate, nor did the result, entry of a cease and desist
order, seem unfairly retroactive.
Another and, I submit, better approach to the problem is illustrated
by an earlier Ninth Circuit decision, NLRB v. St. FrancisHospital."' The
Labor Board had in an earlier adjudication,""adopted an irrebuttable
presumption that a bargaining unit consisting of registered nurses was
appropriate, and St. Francis Hospital was denied an opportunity to
introduce evidence that a bargaining unit made up of all professional
employees was appropriate. The court rejected the hospital's conten'"Id.;see also McDonald v. Watt, 653 F.2d 1035 (5th Cir. 1981).
"Chisholm v. FCC, 538 F.2d 349,365 (D.C. Cir. 1976), cert. denied, 429 U.S. 890 (1976).
6'601 F.2d 404 (1979).
"'Mercy Hospitals of Sacramento, Inc., 217 N.L.R.B. 765 (1975), enforcement denied on
other grounds, 589, F.2d 968 (9th Cir. 1978), cert. denied, 440 U.S. 910 (1979).
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tion that the Mercy decision should have been reached through rulemaking, saying, "[t]he mere fact that the Board created a binding
policy by adjudication does not affect the policy's validity especially
where it covers an area in which the Board is permitted to act pursuant
to its discretion.' 7 However, the court concluded that the Board was
arbitrary in adopting a per se policy "which, upon the basis of evidence
submitted in only one case (Mercy), generalizes the working conditions
of all registered nurses and their history of collective bargaining in
every nonprofit hospital throughout this country."" Accordingly, it
remanded the case for further proceedings in which the hospital would
be permitted to introduce its evidence as to the appropriate bargaining
unit.
A similar case is the Fifth Circuit decision in Shell Oil Co. v. Federal
Energy Regulatory Commission,' ' which arose under the Natural Gas
Act."0 The FERC had in an earlier adjudicatory proceeding announced
a general rule regarding the pricing of natural gas obtained by sidetracking out of an existing well. The basis of the Commission's "rule,"
which treated such gas less favorably than if it had been obtained from
a new well, was that the costs of sidetracking were not comparable to
the costs of sinking a new well. The FERC then sought to apply its rule
to Shell's application for an order declaring its gas to be "new gas." The
court conceded that the FERC could adopt such a general principle in
an adjudication, but held that since Shell was not a party to the earlier
adjudication, it was entitled to challenge in this proceeding the factual
basis underlying the FERC's conclusion, and since neither in the earlier
case nor in the proceeding on Shell's application was there substantial
evidence in the administrative record to sustain FERC's rule in its
general application, the court remanded the case to the Commission
with a directive to permit Shell to challenge the factual assumptions
underlying the rule. It is important to note that the court was not
saying that the agency was obliged to adapt its rule to the peculiar facts
of Shell's case. It conceded that the FERC had the power "to make
bright-line rules of general application,,"' but concluded that even as a
bright-line rule, FERC's principle was not supported in the administrative record of either proceeding.
It is interesting to contrast the St. FrancisHospital and Shell Oil cases
2
At
with the recent Supreme Court decision in Heckler v. Campbell."
7

St. Francis Hospital, 601 F.2d at 414.
"81d. at 415.
'l!707 F.2d 230 (5th Cir. 1983).
U.S.C. § 717-717z (1982).
1115
7
ld. at 235.
72461 U.S. 458 (1983).
6
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issue in that case was the effect to be given to the Social Security
Administration's "grid" regulations in adjudicating claims for disability
benefits. The regulations created in effect a conclusive presumption
that jobs existed in the national economy for claimants with particular
constellations of characteristics and abilities. The claimant had been
denied benefits on the ground that the regulation declared that jobs
existed for a person of her qualifications. She argued that the Social
Security Administration should have been required to specify the jobs
it contended were available to her so that she could rebut that conclusion. But the Supreme Court said that the principle that a litigant must
be given an opportunity to respond to facts of which the agency is
taking administrative notice has no applicationwhen the agency has promulgated valid regulations. Its purpose is to
provide a procedural safeguard: to ensure the accuracy of the facts of which
an agency takes notice. But when the accuracy of those facts already has been
tested fairly during rulemaking, the rulemaking proceeding itself provides
sufficient procedural protection.73
Campbell resolved a conflict among the circuits as to the effect to be
given to the grid regulations. Among the cases cited approvingly by the
Court was a First Circuit decision applying the same regulations:
The regulations brought the Secretary's broad knowledge of the labor
market to bear on a series of abstract questions concerning whether substantial gainful work exists in the national economy for a person with a given
exertional capacity, background, age, and education. The rulemaking process served to make application of the statutory definition of disability more
uniform and more fair, by eliminating the need to rely upon an individual
vocational expert's knowledge in many relatively uncomplicated situations....

...Each [disability] case requires both a broad assessment of the conditions existing in the national economy and a narrow assessment of the
capacities of the particular claimant. As we have held above, the broad
assessment of the national economy is more accurately and fairly performed
at the national administrative level than by vocational experts in each case. It
is an assessment of "legislative fact," and there is thus no need to conduct an
evidentiary hearing at which an individual claimant can challenge the agency's findings.'
Comparison of St. Francis Hospital and Shell Oil, on the one hand,
with Campbell and Torres, on the other, suggests that agency determinations of general or "legislative" fact made in adjudicatory proceedings
are entitled to considerably less preclusive effect in subsequent ad7
"Id.
7

at 470.
Torres v, Secretary of Health and Human Services, 677 F.2d 167, 169 (Ist
Cir. 1982).
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judications than when such determinations
are made in publicly
75
noticed rulemaking proceedings.
To permit parties to subsequent adjudications to challenge the evidentiary support or the rationality of the principle adopted on the
administrative record actually developed by the agency, the Shell Oil-St.
Francis Hospitalapproach, seems to me more flexible and constructive
than simply to second-guess the agency on its choice between rulemaking and adjudication, as did the court in Ford Motor Co. Not only does
this approach enable the courts to shape the relief to the specific
infirmity in the agency action, but it also avoids the somewhat anomalous result in Ford Motor Co. of relieving the party to the adjudicatory
proceeding of the consequences of a decision which was, by hypothesis,
sustainable as to him, because of a procedural choice which in no way
impinged upon his rights. It would also be consistent with the broad
75
A somewhat analogous approach was recently taken by the District of Columbia
Circuit in a case involving the interplay of agency rules and statements of policy. After
notice-and-comment procedure, the Interstate Commerce Commission adopted a rule
eliminating certain items of information from the annual reports required to be filed by
railroads. Several commenters had urged that the information be retained because of its
value to the public. The Commission dismissed these suggestions by citing a policy
statement it had adopted several years earlier to the effect that its information requirements would be based only on the usefulness of the information to the Commission. The
court conceded that the Commission was entitled to apply such a standard, but it held
that inasmuch as the earlier policy statement had not been adopted after a notice-andcomment proceeding, the Commission could not rely on the statement so as to obviate
the need to consider and answer the position of the commenters:
When an agency promulgates a policy without the formalities required to make it a
valid rule, it must, in subsequent rulemakings as in subsequent adjudications, "be
prepared to support the policy just as if the policy statement had never been issued."
...This requirement is far from an empty gesture. The APA establishes procedural
requirements for rulemaking precisely because they are presumed to elicit responses
which when given the requisite consideration by the agency, may affect its decision.
Here the opportunity for such an effect has never been accorded. At the time the
original Policy Statement was decided upon, public comments were not properly
invited and received; at the time public comments were properly invited and received,
they were treated as irrelevant because the matter had already been decided. This is not
the process that the law requires.
We therefore remand this matter to the Commission in order that it may receive and
consider comments concerning the "regular and frequent use" policy, and then decide
this rulemaking on the basis of its de novo adoption or rejection of that policy.
Simmons v. I.C.C., 757 F.2d 296, 300 (D.C. Cir. 1985).
Concededly, the court emphasized that the policy statement was "neither a principle
adopted in the course of a binding adjudication ... nor a rule promulgated in accordance
with the notice-and-comment rulemaking procedures". .. Id. at 300 of the APA. But an
adjudicatory opinion, in a sense, looks forward and backward. It explains why the agency
has acted as it has and, whether expressly or impliedly, it states a policy or rule for the
future. In its second aspect it is much like a policy statement, and the considerations the
court cites for not permitting the agency to rely on a previously adopted policy statement
may be equally applicable to an adjudicatory opinion, unless the procedure followed in
the adjudication permitted participation by the range of interested parties.
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thrust of the Supreme Court's Vermont Yankee Nuclear Power Corp. v.
NaturalResources Defense Council, Inc.7' decision to defer to the agency's
broad discretion respecting the choice of procedures, while reserving
a
77
hard look for the reasonableness of the substantive result.
This is not to say that the St. Francis Hospital and Shell Oil cases
resolved all problems in this area. Indeed, they leave unanswered some
very interesting questions. The Fifth Circuit in Shell Oil stated that the
FERC's "bright line rule" on sidetracking was not supported in the
administrative record of either the adjudication in which it was
adopted or the proceeding on Shell's application. Thus, the court
implied that it would have been prepared to uphold the rule against
Shell if the record of the earlier adjudication had supported it, even
though Shell had had no opportunity to participate in that proceeding.
Consider, however, United States v. Nova Scotia Food Products Corp."8
This case involved a rule promulgated by the Food and Drug Administration governing the commercial preparation of fish. Nova Scotia, a
processor of smoked whitefish, had participated in the rulemaking and
filed comments asserting that the method proposed by FDA for fish
processors generally would ruin its product and urged that specific
processing procedures be developed for whitefish. Nevertheless, the
FDA adopted the proposed rule. In an enforcement proceeding, 9
Nova Scotia challenged the validity of the rule. The court struck down
the rule as it affected non-vacuum packed hot-smoked whitefish on the
grounds that the FDA had not adequately informed the interested
parties in the rulemaking of the scientific data on which it proposed to
rely and that the FDA's "concise general statement" required by section
553 of the APA did not adequately address Nova Scotia's objections.
If the FDA's bright line rule could not be upheld because FDA had
not adequately addressed Nova Scotia's claim for particularized treatment, still less should a bright line rule adopted in an adjudication be
upheld against a party like Shell which had no opportunity to urge
more particularized treatment. It must be recognized, of course, that
76435 U.S. 519 (1978).
77See Byse, Vermont Yankee and the Evolution of Administrative Procedure: A Somewhat

Different View, 91 HARV L. REV. 1823 (1978).
78568 F.2d 240 (2d Cir. 1977).
7
"Novia Scotia did not seek direct review of the rule; it simply failed to comply with it.
Six years after promulgation of the rule the government brought an enforcement suit.
Nevertheless, Nova Scotia was permitted to challenge the rule as inadequately supported
by the administrative record. I question whether such late challenges should be permitted, but this appears to have been the proverbial "hard case." See Administrative Conference Recommendation No. 82-7,Judiciil Review of Rules in Enforcement Proceedings,
I C.F.R. § 305.82-7; (1984) Verkuil, CongressionalLimitations onJudicialRevew of Rules, 57
TUL. L. REV. 733, 764-65 (1983).

HeinOnline -- 38 Admin. L. Rev. 174 1986

RE-EXAMINING POLICY PROCEDURE

175

cases are not always disposed of on strict Euclidean principles. Nova
Scotia presented a compelling case for particularized treatment, and
one may surmise that the facts of the Shell Oil case also helped to
convince the court that the FERC's bright line rule was not supported
by the administrative record. In other words, although in theory a
bright line rule developed and adequately supported in the record of
one adjudication may be upheld in its application in a subsequent
adjudication, one can expect that the court's view of what is adequate
support will be influenced by the circumstances of' the subsequent
party's case as well as his lack of prior opportunity to bring those
circumstances to the agency's attention. The lesson is that where an
agency seeks to apply in a subsequent adjudication a "rule" announced
in a previous adjudication, it is running a considerable risk of reversal
if it does not at least permit the subsequent party to show why the rule
should not be applied to him.
It must be recognized, of course, that permitting subsequent parties
to force the agency to reexamine the basis of a "rule" adopted in an
earlier adjudication is not a perfect remedy. As a practical matter their
burden of persuasion before the agency is likely to be heavier than if
they had been permitted to address the agency at an earlier stage in a
rulemaking proceeding (or as intervenors or amici in an adjudicatory
proceeding) before the perceptions of the agency's decisionmakers
had hardened. Furthermore, if the agency's "rule" was, in fact, adequately supported in the record of the earlier proceeding, a situation
particularly likely where the rule is based on general policy considerations rather than on specific evidence of industry conditions or practices, it is doubtful that the subsequent party is entitled to more than
the right to request the agency, in its discretion, to reconsider its earlier
conclusion. This was the dilemma faced by the Supreme Court in
Wyman-Gordon, where the plurality opinion concluded that there was
no point in remanding the case since the Board had clearly made up its
mind on the merits of the Excelsior rule. But it is not a valid objection to
preferring the approach taken in Shell Oil and St. Francis Hospital to
that employed in FordMotor Co. that the challenging party may face an
uphill struggle in persuading the agency to reverse or qualify its earlier
adopted "rule." After all, there is no practical way to assure to participants that the agency decisionmakers in any proceeding, whether
rulemaking or adjudication, are approaching issues of policy or of
general fact without preconceptions toward a particular result. 0
"See generally Association of Nat'l Advertisers, Inc. v. Federal Trade Commission, 627
F.2d 1151 (D.C. Cir. 1979), cert. denied, 447 U.S. 921 (1980).
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Agency policy development is not bounded by the commencement and
termination of particular proceedings; it is and must be a continuous
process. A party to a subsequent adjudication who has, procedurally, a
clear shot at convincing the agency that a "rule" adopted in a previous
adjudication should not be applied in his case has received, in my
judgment, all that he is entitled to.
Applying this standard to the FordMotor Co. situation, however, one
must conclude that in one respect the procedural framework employed by the FTC, though probably authorized by the statute, provided inadequate protection to nonparty auto dealers. You will recall
that the FTC prepared for circulation to other auto dealers a synopsis
of its determination in the FordMotor Co. case. This was for the purpose
of placing these dealers on actual notice of the decision; such notice
would trigger the civil penalty provisions of section 5(m) of the FTC
Act for any subsequent violations. Under section 5(m) there is no
structured adversary process before the Commission; the Commission
proceeds directly in district court with a suit for penalties. In such a suit
the defendant would be entitled to challenge the correctness of the
Commission decision underlying the synopsis of determination, but
given the breadth of discretion which the Commission has in defining
unfair or deceptive practices, "' the defendant's burden would be a
heavy one. Thus, the problem with the procedure employed by the
Commission in FordMotorCo. was not so much that it chose to develop a
new principle of law through adjudication as that it set in motion a
mechanism whereby that principle would bejudicially enforced almost
automatically and without opportunity for those affected to obtain
further agency consideration of the principle. Consequently, the Commission should provide some structure for the process of translating a
proposed or a final adjudicatory decision into a synopsis of determination of industry-wide application. This process need not be so elaborate
as that required for rulemaking under section 18, but should include
general notice to the members of the affected industry and an opportunity to submit data and argument in support of their position. It
might take the form of a rulemaking subsequent to the adjudicatory
decision or be incorporated into the final stage of the adjudication
itself. In the absence of such a structured process, it does not seem
appropriate to bind third parties by the results in agency adjudications
to the extent that section 5(m)(1)(B) of the FTC Act does.
"1See Federal Trade Commission v. Sperry & Hutchinson Co., 405 U.S. 233, 239-44
(1972).
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VI
The resolution formulated by the Council of the Administrative Law
Section and adopted by the ABA's House of Delegates was based
generally on the foregoing analysis. The resolution took the form of a
statement of principles intended to guide Congress and the agencies in
their choice between rulemaking and adjudication and the courts in
their handling of cases involving challenges to such choices. The
resolution consists of three paragraphs:
RESOLVED, That the American Bar Association approves the following
principles respecting the choice between rulemaking and adjudication in
administrative agency proceedings:
1. An agency is generally free to announce new policy through an adjudicative proceeding.
2. When rulemaking is feasible and practicable, an agency which has
been granted broad rulemaking authority ordinarily should use rulemaking rather than adjudication for large-scale changes, such as proscribing
established industry-wide practices not previously thought to be unlawful.
3. An agency should not be empowered to treat its adjudicatory decisions
precisely as if they were rules. In particular, it is inappropriate to empower an agency or court to treat third-party departures from holdings in
agency adjudications as, ipsofacto, violations of law. Where the precedent
of a prior adjudication is sought to be applied in a subsequent adjudication, a party should have a meaningful opportunity to persuade the
agency that the principle involved should be modified or held inapplicable to his situation.
The first paragraph is an expression of disapproval with the broad
principle announced in Ford Motor Co. It is not and should not be the
rule that agencies may not employ adjudication to formulate principles
of general applicability. The second paragraph, which sets forth an
unexceptionable proposition, evidences some uneasiness with the
Federal Trade Commission's actions, not so much in its treatment of
the respondent, Francis Ford, as in the circulation of the Synopsis of
Determination.
The third paragraph is an attempt to resolve the tension between the
first two. Although the choice between rulemaking and adjudication is
basically one for the agency to make, the agency must be held to the
procedural consequences of its choice. An adjudicatory precedent may
provide reliable guidance to the future actions of the agency and in
some situations may be for practical purposes indistinguishable from a
rule. Yet, as the cases discussed above demonstrate, there are ways to
give principles adopted in adjudications less binding effect than when
adopted by rule. In particular, where the precedent is sought to be
applied in a proceeding against one who was a stranger to the initial
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adjudication, that party should have an opportunity to show the agency
that the principle involved should be modified or held inapplicable to
his situation.
VII
In closing I shall try to address the question posed at the beginning
of this paper by the references to the articles by Judge Scalia and
Chairman Scanlon. Are the increasing burdens on rulemaking leading
to a general movement toward adjudication?
Obviously, it is difficult to generalize. There has been a notable
slowdown in the pace of rulemaking initiatives in the last four years,
but this is more a matter of change in political philosophy than a
reaction to the procedural burdens of rulemaking.
I would hazard a guess, however, that there will be no broad movement away from rulemaking toward adjudication. A number of considerations argue against such a movement.
First, if the preceding analysis of recent judicial decisions is correct,
there are substantive advantages to the agencies in using rulemaking
because of its greater preclusive effect. Campbell is a far more powerful
incentive to rulemaking than FordMotor Co. is a disincentive to the use
of adjudication.
Second, while adjudication is particularly suited to a careful incremental and experimental approach, rulemaking has advantages to
an agency which knows where it wants to go and is in a hurry to get
there. The Reagan Administration has been characterized by a strong
and coherent ideological thrust; and even though this thrust is in the
direction of deregulation rather than regulation, it can be carried
forward by rulemaking more expeditiously than by adjudication.
Third, although the President's Executive Order program was cited
earlier as one of procedural burdens on rulemaking which might push
the agencies toward adjudication, this consideration cuts both ways.
OMB has an obvious interest in discouraging policymaking through
adjudication, at least with respect to those issues which rise to the level
of its concern. Adjudication is potentially, at least, a centrifugal force,
opposed to the tendency toward centralized control of regulatory
policy favored by the White House and OMB. " Of course, if the
independent regulatory agencies were brought under the Executive
82

This is true not merely because adjudication is not covered by the Executive Order
program, but because on due process grounds adjudication is less amenable than
rulemaking to executive direction and control. See Sierra Club v. Costle, 657 F.2d 298,
405-07 (D.C. Cir. 1981).
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Order program, a proposal being made by the Council of the Administrative Law Section, although not by the Administration, one might
expect some movement by those agencies toward adjudication, as a
means of protecting their traditional prerogatives. "
Fourth, the movement toward applying "comprehensive analytical
rationality" to regulatory decisionmaking, 4 through multidisciplinary
studies and impact analyses, cost/benefit calculations, and maximum
consideration of alternatives is far more compatible with rulemaking
than with adjudication.
Indeed, let me suggest, somewhat tentatively, that the decisionmaking model envisaged by the Executive Orders has serious implications
for rulemaking-whether hybrid or notice-and-comment-as we have
known it.
Whether we talk about rulemaking or adjudication, it is natural, if'
not inevitable, for us to look at the administrative process as a series of
discrete proceedings, each with its own parties, record, and identifiable
outcome. The APA and the necessities ofjudicial review have encouraged us to look at the process as episodic rather than continuous.
However, policy development is continuous-in the individual decisionmaker's mind and all the more so in a large bureaucratic organization. Such innovations as impact statements, regulatory analyses,
structures and procedures for setting of agendas, coordinating
mechanisms, and periodic reviews, emphasize both the continuing
elements of the policy formation process and the degree to which it is
fractionated and dispersed throughout the bureaucracy.
Such a process is, of course, completely consistent with a willingness
to obtain and to consider information, argument and suggestions from
the interested pttblic,15 but it may raise difficult problems regarding the
8

Another, perhaps marginal, incentive to the use of adjudication in the independent
collegial agencies is the Government in the Sunshine Act, 5 U.S.C. § 552b. It is rather
easier to close an agency meeting to consider a case of adjudication than a rulemaking.
See 5 U.S.C. § 552b(c)(9B), (10) (1982).
"See T. McGarity, The Role of Regulatory Analysis in Regulatory Decisionmaking 1, 12-14
(1985) (unpublished report to the Administrative Conference of the United States). Prof.
McGarity uses the term to refer to the kind of thinking that "explores all possible routes
to the solution of a problem,.., attempts to... analyze all of the relevant components...
(manifesting) an explicit preference for quantitative analysis when that is possible ...and
analyzes the pros and cons of alternative solutions.., without regard to whose ox is being
gored." See also Diver, PolicymakingParadigmsin Administrative Law, 95 HARV. L. REv. 393,
(1981).
396-99
8
5Professor Diver, however, points out that to the extent that public participation in
rulemaking is viewed as a means for reconciling the conflicting positions of the participating interests, it is not consistent with the goal of comprehensive rationality. "Adherence to the synoptic paradigm and distrust of participatory process go hand in hand....
Indeed, participatory procedures are more consistent with the incrementalist's impulse
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timing and form of public participation, as well as how the right to
participation may be enforced. The decision process, at least with
respect to many of the more significant rules, is much more than a
matter of the agency formulating a proposal, publishing notice and
reacting to public comments. The process involves an initial canvassing
of alternatives, which are then analyzed, investigated in varying degrees, and progressively winnowed down until a final decision is made.
Meanwhile the locus of decisionmaking moves up and down the agency
hierarchy, and at key points may involve other agencies, particularly
the Office of Management and Budget. For public participation to be
meaningful, it must not only take the right form-whether simple
opportunity to comment or one or more of the elements of hybrid
rulemaking-but be in the right forum and at the right time, while the
key options are still open and before the institutional momentum for a
given resolution has become too strong.
I close, therefore, with the thought that the key question that needs
to be addressed is riot so much adjudication versus rulemaking in an
era of deregulation, but how to structure public participation and how
to assure that it receives appropriate consideration in an era of comprehensive bureaucratic rationality.

to accommodate conflicting values than with the policy analysts' penchant for objectivity.
The leading metaphor for comprehensive rationality is not the spirited debate or the
town meeting but the scientist's lonely search for truth." Diver, supra note 36, at 424-25.
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THE ROLE OF THE
PRESIDENT AND OMB IN
INFORMAL RULEMAKING*
Peter L. Strausst and Cass R. Sunsteintt

egulatory reform has been a subject of frequent discussion in the
last decade, especially in the context of presidential efforts to
assert control over the rulemaking process. Presidents Nixon, Ford,
Carter, and Reagan have all attempted to increase presidential authority over regulation. In particular, President Reagan has issued two
executive orders that give the Office of Management and Budget
(OMB) considerable power over the rulemaking activities of executive
agencies.
In this article, we set forth our views on the role of presidential
supervision in the regulatory process, with particular attention to the
questions raised by the recent executive orders.
These executive orders address problems to which the American
Bar Association (ABA) has spoken most recently in the Report of the
Commission on Law and the Economy, Federal Regulation: Roads to
Reform.' Recommendations 3 and 4 of the Commission were as follows:
R

Recommendation 3: A statute should be enacted authorizing the President to direct certain regulatory agencies, both within and outside the
*This essay is a slightly revised version of a report of the Separation of Powers
Committee of the Administrative Law Section of the American Bar Association. The
authors would like to thank the other members of the committee, E. Donald Elliott and
Peter Shane, for valuable help. In addition, a number of others-including particularly
Ernest Gellhorn, Geoffrey P. Miller, Michael McConnell, Susan Rose-Ackerman, and
Paul Verkuil-provided useful comments.
tProfessor of Law, Columbia University.
ttProfessor of Law, University of Chicago.
'Presidential control of the regulatory process is discussed and approved in AMERICAN
BAR ASSOCIATION,

COMMISSION ON LAW AND THE ECONOMY, FEDERAL

REGULATION:

ROADS TO REFORM (1979) [hereinafter cited as ROADS TO REFORM]. The analysis in this
memorandum is, in the main, consistent with the views set forth in that earlier report.
Both overlaps and deviations are described in the text.
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executive branch, to consider or reconsider the issuance of critical regulations, within a specified period of time, and thereafter to direct such agencies
to modify or reverse their decisions concerning such regulations. 'Critical'
regulations should be defined as those the President finds to be of major
significance both to the national interest and to the achievement of one or
more statutory goals in addition to the goal primarily entrusted to the
regulatory agency in question. Such a statute (1) should contain adequate
subject matter limitations and procedural safeguards governing presidential
exercises of this authority; (2) should not authorize intervention in licensing
and rate-making cases and should confine the President to the appropriate
exercise of the agency's statutory discretion upon the basic facts (as distinguished from the ultimate conclusions) determined by the agency; (3)
should provide time for congressional reaction before presidential orders
become effective; (4) should expire after a limited term of years, so that
Congress could refuse to extend the authority if the President did not
adequately take congressional reaction into account; and (5) should not
change the standards applicable to agency actions upon judicial review.
Recommendation 4: An Executive Order should direct federal agencies,
before completing a major regulatory action, to prepare a regulatory analysis open to public comment and, when the President deems it appropriate, to
conduct an inter-agency review under presidential auspices, as a basis for
enabling the initiating agency to appraise the impact of the proposed regulatory action on the achievement of all relevant statutory goals, including but
not limited to those entrusted to the initiating agency. If such an Executive
Order applied only to executive branch agencies, and if experience with
such a review process were favorable, the process should be extended, by
means of an enabling statute if necessary, to agencies defined by present
statutes as independent from the executive branch. Any such order or
statute should provide that the adequacy of such a regulatory analysis would
not present an independent basis forjudicial review. This recommendation
is limited to regulations of general applicability and does not extend to
ratemaking or to licensing and other forms of adjudication.
The Coordinating Group on Regulatory Reform came to believe
that a statutory provision as formal as is suggested by Recommendation
3 was not desirable, and the President has not sought formally to
displace agency authority for substantive decision (although reports of
substantial leverage persevere, doubtless with reason). The following
pages pick up the Commission's emphasis on the need for coordination
by the President in cases of multiple jurisdiction or overarching statutory command, but generally treat the proper ambit of the executive
orders as being to embody a general process for shaping agency policymaking, rather than a particularized process for displacing it-indeed,
emphasizing that the delegated authority for lawmaking remains
'Id. at 2.
11d. at 3.
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where it was put by Congress, in the agencies, and is part of the "law"
which the President is to execute faithfully.
I. "POLITICS" VS. "EXPERTISE":
A PREFATORY NOTE
For a long period, debates over the administrative process have been
influenced by competing judgments on the respective roles of "expertise" and "politics" in regulation. James Landis' model for administration was that of neutral experts, standing above the political fray,
making decisions on the basis of an objective concern with the public
interest.4 Sometimes ;'. different understanding prevails. Regulatory
issues are often said to raise difficult questions of value on which
reasonable people, or those with conflicting interests, may differ. In
this view, there is no unitary public interest, and the relevant solutions
must be based on "political" considerations rather than on the application of expertise. The dispute between these competing understandings helps to account for numerous more particular disagreements in
administrative law.
The two understandings have important institutional implications.
For believers in the value of expertise and neutral administration, it is
important to insulate regulators from political processes, enabling
them to inquire into issues of fact and value with some assurance that
their deliberations will not be distorted by partisan concerns. For those
who believe that regulatory issues present questions to be resolved
"politically"-in accordance with (informed) constituent desires--decisionmaking power should be placed in the hands of those most
accountable to the public. The recent measures taken by President
Reagan suggest a belief in the latter position.
The debate between believers in regulation as application of expertise, and regulation as politics, reflects polar positions that, in our view,
represent more a tension needing to be maintained than positions in
themselves worthy of adoption. Technical expertise rightly plays an
important role in regulatory decisions. It can, for example, set out a
range of plausible options, indicating that that range is broader or
narrower than might have been expected. On the other hand, judgments of value, subject uneasily or not at all to resolution on the basis of
expertise, play a critical role in regulatory questions. The appropriate

'See].

LANDIS, THE ADMINISTRATIVE PROCESS

(1938).

HeinOnline -- 38 Admin. L. Rev. 183 1986

184

ADMINISTRATIVE LAW REVIEW

trade-off between risks to human life and the social and economic
dislocations created by environmental regulation-to use a familiar
example-is not a decision that can be made solely on the basis of
immersion into technical matters. Such trade-offs are rightly placed in
the hands of officials who are politically accountable; and they are
rightly subject to public scrutiny and review during the regulatory
process. While it is properly insisted that such judgments be made
within the constraints of law, it is misleading to understand the regulatory process as if it were entirely a matter of applying technical competence.
These considerations have important consequences for the regulatory process. They suggest, for example, that the power to make
important trade-offs should be exercised in such a way as to foster
accountability, and that accountability should be used as a check on the
exercise of discretion. Procedural devices-including, for example,
public explanation of the actual bases of decision-can be important in
this regard. We take up this matter in more detail below.
One style of control, the ideal of "reasoned decisionmaking," often
has been invoked by the federal courts in recent years, and, in our
view, it is an appropriate one. That ideal, as we understand it, has three
central components. First, regulatory decisions should be based on a
detailed inquiry into the disadvantages and advantages" of proposed
courses of action. That inquiry will often be informed by application of
technical expertise. Second, issues of value must be resolved in accordance with the governing statute. Sometimes that statute will require
consideration of particular factors; sometimes it will exclude consideration of other factors; and sometimes it will indicate that some
factors, although relevant, are of secondary importance. Third, to the
extent that issues of value are to be resolved through an exercise of
discretion by executive officials within the confines of statute, it is
important to ensure that the relevant considerations-and the actual
bases for decision--are explicitly identified and subject to public scrutiny and review.
With this general background, we turn to the issue of presidential
control.

See, e.g., Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Ins. Co., 103 S. Ct. 2856 (1983).
'We use these terms rather than "costs" and "benefits," since the latter implicate the
controversial criterion of willingness to pay. See Sunstein, Cost-Benefit Analysis and the
Separationof Powers, 23 ARIZ. L. REV. 1267 (1981); Posner, Utilitarianism,Economics, and
Legal Theory.
5
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II. PRESIDENTIAL CONTROL
A. Generally
Although all recent presidents have asserted authority over the
regulatory process, President Reagan has taken the most dramatic
steps with Executive Order 12,291 and, more recently, Executive
Order 12,498. To understand the issues associated with increased
presidential control, it is necessary to have some understanding of
these executive orders.
Executive Order 12,291 imposes a number of requirements for
executive agencies to follow in promulgating new regulations and
reviewing existing ones. The most prominent among these states that,
"to the extent permitted by law," regulatory action should not be taken
unless the potential benefits outweigh the potential costs. 7 Other provisions are similarly designed to reduce the economic burdens of regulatory initiatives. To ensure adherence to its requirements, the Order
accords to OMB supervisory power over the rulemaking process. Before promulgating "major rules," all agencies are required to prepare
"draft and final 'regulatory impact analyses'" (RIA) discussing the costs
and benefits of regulatory initiatives.8 The RIA must be submitted for
review and approval by OMB, with OMB enjoying apparently greater
political authority at the draft stage. If a final RIA is not approved, the
agency is explicitly authorized to go forward, merely explaining its
differences with OMB; no such explicit statement is made that agencies
may proceed without OMB approval at the draft RIA stage, which
generally occurs well in advance of any public notice of the rulemaking. It is important, however, to understand that OMB acts in some
respects as the President's personal staff, and that the process operates
in a flexible and ad hoc manner.
Though enforcement may be problematic, the legal analysis of this
issue has been relatively -straightforward. The Justice Department
memorandum accompanying promulgation of Executive Order
12,291 indicated that OMB has no authority to order an agency to
undertake or not to undertake an initiative."This conclusion is consistent with the language of the order itself. The ultimate power of

7

Exec. Order No. 12,291, 3 C.F.R. 127 (1982), reprintedin 5 U.S.C. § 601 at 431-34
(1982).
8
1d.
'See U.S. Department of Justice, Memorandum re Proposed Executive Order on
Federal Regulation (Feb. 12, 1981), reprintedin Role of the Office of Management andBudget
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decision thus remains in the agency head. But OMB can play a major
role in determining the outcome of the regulatory process and, as a
practical matter, it is unlikely that an agency will issue a regulation in
the face of OMB disapproval. In any event, the exercise of supervisory
power raises the danger, discussed below and perhaps realized in
practice, of displacement of authority vested in the relevant agency
head.
Executive Order 12,498 goes further. That Order establishes a "regulatory planning process" in order to assure the development and
publication of an annual regulatory program." The Order requires the
head of every executive agency to submit to OMB a "draft regulatory
program" that includes a description of "all significant regulatory
actions of the agency, planned or underway," to be undertaken within
the next year." The Director of OMB is authorized to review the draft
program for consistency with administration policy. After the reviewing process is complete, the agency must file a final regulatory plan,
which is used to develop an Administration Regulatory Program that
will be published in the Federal Register. The Order also provides that
if the agency head proposes to take a significant regulatory action not
included in or materially different from the final regulatory plan, he
must submit the action to OMB for review. While this Order is a
considerable extension of Executive Order 12,291, it reflects and
builds upon principles adopted in the Carter Administration for public
disclosure of annual regulatory agenda.
Both executive orders are directed at rulemaking undertaken pursuant to the informal procedures of the notice-and-comment provision
of the Administrative Procedure Act, or particular agency statutes
such as the Occupational Safety and Health Act or the Clean Air Act.
Executive Order 12,291 applies to such rulemaking, exempting formal
rulemaking and other on-the-record proceedings. The limited scope
of the order is based on a perception that where matters are to be
decided in on-the-record proceedings, "political" considerations have
been excluded, and the views of outsiders to the proceedings must be
formally conveyed. Executive Order 12,498 is applicable to "significant
regulatory activities," but it is clear from context that the order is
designed to control the processes of rulemaking not required to be
decided on the record.
in Regulations: Hearings before the Subcommittee on Oversight and Investigation of the House
Committee on Energy and Commerce, 97th Cong., 1st Sess. (1981) [hereinafter cited as
Hearings].
"'Exec. Order No. 12,498, 50 Fed. Reg. 1,036 (1985).
"Id.
125U.S.C. § 553 (1982).
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The purposes of the two orders are not difficult to identify. Both are
largely a response to the widespread perception that agency decisionmaking tends to be confused and uncoordinated, that the President is
well-placed to consider the whole scheme of regulation rather than
discrete units of it, and that administrators are not adequately accountable to the public in general, and its political executive-designate the
President, in particular.'" Beyond that lies the related perception that
agency heads are, to an undesirable degree, the captives of their own
staffs rather than politically powerful managers of agency business.
Courts have created a number of techniques to attempt to respond to
this problem, including review to ensure that the benefits of regulation
are roughly commensurate with the costs." The value of such techniques is, however, severely diminished by institutional limits of the
courts, which are not well-equipped to calculate the costs and benefits
of regulatory initiatives and are incapable of imposing a hierarchical or
coordinative structure." The orders represent an effort to deal with
the general problem of uncoordinated and insufficiently accountable
administrative decisions.
While the orders on their surface mark a major enhancement of
presidential authority, a significant element of their attractiveness lies
in their potential to expand the effective authority, accountability, and
oversight capacity of the agency head. This potential is particularly
strong for Executive Order 12,498. Requiring the development of an
agency regulatory plan should have the same effect on the regulatory
side as requiring agency presentation of a budget request does for
fiscal planning. It will provide an annual opportunity for the agency
head to focus on the work of her agency in a planning rather than
a reactive mode, stressing broad vision and priority setting, and involving her early enough that one may expect her to have a significant impact on options considered. Fewer staff deals will have been
cut. The requirement of early disclosure of plans-through ventilation of alternatives (in the case of Executive Order 12,291) and
annual statement of the regulatory plan (in the case of Executive Order
12,498)-is thus a means of ensuring that regulatory policy is set by
agency heads rather than staffs. In this respect, the two orders may be
understood, not only as efforts to enhance presidential or OMB power
" See, e.g., J. FREEDMAN, CRISIS AND LEGITIMACY: THE ADMINISTRATIVE PROCESS AND
AMERICAN GOVERNMENT (1978); Stewart, The Reformation of American Administrative Law,
88 HARV. L. REV. 166 (1975).

"See, e.g., Aqua Slide N' Dive Corp. v. Consumer Prod. Safety Comm'n, 569 F.2d 831
(5th Cir. 1978).
'See Breyer, Vermont Yankee and the Courts' Role in the Nuclear Energy Controversy, 91
HARV. L. REV. 1833 (1978).
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as against agencies, but also as a means of enhancing the agency head's
effective control over her staff.
Finally, the orders embody a perception that the principal defect in
administrative regulation is that it has been unduly intrusive and
imposed substantial costs without accompanying benefits. 6 This
perception is of course highly controversial, and we venture no comment on it here.
B. The Need for a Presidential Role
Time has not undermined the ABA's conclusion in Roads to Reform
that greater presidential control over the regulatory process is desirable. The growing professional consensus, reflected in that study, has
been confirmed by subsequent analyses stressing the need to reconsider the way we conceptualize government in "the administrative
state."' 7 The experience under President Carter's Executive Order
12,044, as well as Executive Order 12,291, is of course relevant to these
projections."
Several features of that experience seem to have increased the
benefits and tended to control the dangers of the supervisory process.
OMB has cooperated with a continuing (and desirable) process of
aggressive congressional oversight. No major scandals have emerged.
In addition, OMB has taken steps to protect against contacts with
private groups." On the other hand, some reports have pointed to
disturbing examples of use of OMB authority to distort the regulatory
process. According to these reports, OMB has had private communications with powerful private groups and used such communications as a
basis for displacing discretionary authority delegated to agencies-and
"See First ConcurrentResolution on the Budget: FY82, Vol. 11: Hearings on S. 251-5, 97th

Cong., 1st Sess. (1981) (agency rules designated for postponement or review, President's
Task Force on Regulatory Relief).
"7See, e.g., Strauss, The PlaceofAgencies in Government: Separationof Powersand the Fourth
Branch, 84 COLUM. L. REV. 573 (1984); Shane, PresidentialRegulatory Oversight and the
Separation of Powers: The Constitutionalityof Executive Order No. 12,291, 23 ARIZ. L. REV.
1235 (1981); Elliott, INS v. Chadha: The Administrative Constitution, the Constitution,and the
Legislative Veto, 1983 Sup. CT. REV. 125; Stewart & Sunstein, Public Programsand Private
Rights, 95 HARV. L. REV. 1195 (1982); J. MASHAW, BUREAUCRATIC JUSTICE: ADMINISTRATIVE LAW FROM AN INTERNAL PERSPECTIVE (1983).
"'Some reason for caution is afforded by G. EADS, RELIEF OR REFORM? REAGAN'S
REGULATORY DILEMMA (1982), [hereinafter cited as G. EADS] which suggests that the
benefits of the executive order process have been lower, and the costs higher, than might
at first appear.

"See Hearings, supra note 9, at 76 et seq.
'"See J. LASH, A SEASON OF SPOILS (1984); Olson, The Quiet Shift of Power: Office of
Management& Budget Supervisionof EPA Rulemaking UnderExecutive Order 12,291,4 VA. J.
NAT. RESOURCES L. 1 (1984). See also, G. EADS, supra note 18.
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none of this has been disclosed to the public." Such charges are denied
by OMB.2 '
It is too soon to venture a final judgment on the performance of
OMB and the relevant agencies under Executive Order 12,291 and,
even more obviously, Executive Order 12,498. The necessary studies
have only begun to appear; considerable work remains to be done.
Moreover, experience under the two orders continues, and that experience, especially now that some of the initial difficulties have been
worked out, will be of considerable importance for purposes of
evaluating the program. The behavior of the executive branch is
properly subject to a continuing process of academic and congressional
scrutiny.
Regardless of how the process of implementation has operated thus
far, there remains a powerful theoretical case, described in detail in
Roads to Reform, for the view that greater presidential control over the
regulatory process is desirable." We summarize the three basic reasons
for this conclusion here. All of those reasons grow out of the concerns
that led the framers of the Constitution to create a unitary executive, a
decision discussed in more detail below.
First, the President is in a good position to centralize and coordinate
the regulatory process. This task has become increasingly important
with the proliferation of administrative agencies, whose responsibilities often overlap with one another. Over a dozen regulatory agencies,
for example, are now entrusted with authority over matters relating to
energy policy. The President is the only "constitutional officer charged
with taking care that a 'mass of legislation' be executed. ' '21 Some sort of
coordinating role on the part of the President is indispensable, especially in light of the considerable discretion with which executive officials are often entrusted. As Judge Friendly has explained, "Each
agency has a natural devotion to its primary purpose.., no matter how
many statutes . . . say that it shall 'consider' other interests as well.
Someone in Government, and in the short run that someone can only

2'See,

col.

e.g., Wash. Post, Sept. 28, 1983, at A8, col. 4; N.Y. Times, Sept. 28, 1983, at A l,

1; cf.

GENERAL

ACCOUNTING OFFICE, COST-BENEFIT

ASSESSING ENVIRONMENT REGULATIONS,

ANALYSIS CAN

DESPITE LIMITATIONS

BE USEFUL

IN

(1984) (suggesting that

review
process has improved some rules).
2
See Verkuil, Jawboning AdministrativeAgencies: Ex Parte Contacts by the White House, 80
COLUM. L. REV. 943 (1980); Cutler &Johnson, Regulation and the PoliticalProcess, 84 YALE
L. J. 1395 (1975); Bruff, PresidentialPower and Administrative Rulemaking, 88 YALE L. J.
451 (1979); ROADS TO REFORM, supra note 1.
2
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 702 (1952) (Vinson, C. J.,
dissenting).
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be the President, must have power to make the agencies work together ... "'
Second, the President is electorally accountable. Equally important,
he is the only official in government with a national constituency.
These characteristics make him uniquely well-situated to design regulatory policy in a way that is responsive to the interests of the public as
a whole. Agency officials, by contrast, are only indirectly accountable.
They may also be subject to more parochial pressures. For these
reasons, a supervisory role by the President should help ensure that
discretionary decisions by regulatory agencies are responsive to the
public generally.
Third, the President, by virtue of his accountability and capacity for
centralization, is able to energize and direct regulatory policy in a way
that would be impossible if that policy were to be set exclusively by
administrative officials. These considerations are especially important
when there is a national consensus that regulatory policy should be
moved in particular directions.
It is a significant step from these considerations to the conclusion
that presidential advisors, like those in OMB, should be given the
power to supervise and coordinate the regulatory process. A principal
difficulty here is that there is not an identity between the President and
officials in OMB. The delegation of supervisory power to OMB over
the rulemaking activities of agencies may serve, not to promote accountability, but instead to remove authority from agency heads and to
confer power on staff members in OMB-thus sacrificing accountability and perhaps skewing the process against desirable government
regulation. The problem may be aggravated by the fact that under the
current scheme, there is no workable appeal to the President, as there
was when the Vice-President's Task Force played a supervisory role in
the early stages of the process under Executive Order 12,291.
There are several responses to these concerns-responses that, in
our view, justify approval of the supervisory role set forth in the two
executive orders. First, the case for supervision rests largely on the
need for a centralizing and coordinating role. It may be that OMB
authority will not increase accountability, but at least with appropriate
safeguards such authority will not diminish accountability, and it is
nonetheless desirable on independent grounds. Second, the recent
executive orders should, for reasons discussed above, serve to increase
the authority of agency heads and to decrease the power of agency
staffs. That effort should itself promote accountability, quite apart
"1See

ROADS TO REFORM, supra note 1, at 163 (separate statement of Judge Henry J.
Friendly, concurring in part with the Commission's recommendations).
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from the issue of whether OMB or the relevant agency is more subject
to presidential control. Finally, the relative proximity of those in
OMB-their institutional position close to the President-may justify
the conclusion that they are, in a special sense, his agents for purposes
of supervising the regulatory process.
OMB's role does pose substantial risks. That role will, for example,
strain the capacities of OMB staff and administrators. The officials at
OMB may not have the necessary technical expertise to engage in the
supervisory role, and, most important, their involvement may further
attenuate the link between the final regulation and the rulemaking
"record." But the answer to any such problem rests, we think, in a
proper appreciation of these dangers by the relevant officials and in
continuing efforts to obtain the information necessary to undertake
supervision. In this connection, perhaps the best analogy to the role of
OMB under the executive orders is the role suggested for the courts by
Judge Leventhal: that of ensuring that agencies have taken a "hard
look" at the relevant factors and that the decisions reflect a reasonable
accommodation of the conflicting interests. In many respects, politically accountable decisionmakers have advantages over the courts in
performing that task.
Moreover, the authority to make the ultimate decision rests where
Congress has placed it-in the relevant agency. This understanding
stems from the notion, set out in Myers v. United States," that the
President has the authority to discharge executive officials, but at least
in some cases, no power to make the ultimate decision (except insofar
as the threat of discharge amounts to such power). Under this view, the
President's remedy for conduct of which he disapproves is the politically costly one of removal. Short of that, his authority-and even more
obviously, that of OMB-is consultative and supervisory. Recognition
of the agency as the primary decisionmaker should operate as a substantial safeguard against the risks created by lack of information. And
the understanding that such an allocation is lawfully required should
operate as an important constraint on the operation of the supervisory
process.
There is in addition the familiar danger that the supervisory role will
carry with it political biases that diminish rather than increase the
likelihood of sound administration, endangering the ideal of reasoned
decisionmakingY. The danger is perhaps made more acute by virtue of
the vesting of supervisory authority in OMB, whose own institutional
23272 U.S. 52, 135 (1926) [hereinafter cited as Myers].
26
See ROADS TO REFORM, supra note 1, at 155-161 (separate statement of William
Coleman, Jr.). For the view that these dangers have been realized in practice, see note 20
supra.
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mission-as an agency concerned largely with costs, on the budgetary
and regulatory sides-may lead to an undue anti-regulatory bias. Deregulation, for example, is often a good idea, but in many contexts
there remains a need for substantial government intrusion in the
private marketplace. A danger raised by the recent executive orders is
that a concern for the costs of regulation, which are more readily
monetized than the benefits, will be permitted to defeat implementation of governing statutes.
While these are legitimate concerns, we do not believe that they are
sufficient tojustify disapproval of the current initiatives. The countervailing considerations are too strong to outweigh this risk, which, it is
hoped, will be diminished by two important constraints. The first is
that the supervisory role must be exercised in accordance with statute-a fact expressly recognized in the two executive orders and vindicated by judicial review. The second countervailing consideration, as
noted, is that the ultimate power of decision remains vested in the
relevant agency.
In light of these considerations, several measures should be undertaken to diminish the dangers and to increase the benefits of the
regulatory process under the two executive orders.
First, 0MB should institute a procedure to ensure public disclosure
of (1) any factual materials it introduces into a rulemaking proceeding
and (2) all substantive communications with persons not associated
with the executive branch whenever those communications appear
pointed at particular issues it is considering. Factual materials introduced by OMB stand on the same footing as factual materials introduced by the agency itself; both belong as part of the rulemaking file, at
least after the notice of proposed rulemaking has been published in the
Federal Register. (Before publication, no such requirements attach.)
This basic principle should apply to "conduit" communications-materials received by OMB from private sources and communicated, with
or without attribution, to the relevant agency. As noted above, OMB
has taken steps to ensure that the process of receiving information
from private organizations will be carefully controlled. But it has been
sharply disputed whether those controls have been adhered to in
practice. We believe that the measures now in place should be supplemented by a more formal procedure. Such a procedure might build
on the similar provisions of the Clean Air Act, which have served as a
benefit to reviewing courts and to the public as a whole and which have
not, in general, been an undue constraint on executive decisionmaking." Formal procedures of this sort would serve as an important
"See 42 U.S.C. § 7607. In confornance with the original recommendations in ROADS
however, we do not advocate adoption of that part of the Clean Air Act that

TO REFORM,
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safeguard against the appearance or reality of distortions of the regulatory process and circumvention of ordinary regulatory requirements.
These general conclusions are in accord with Recommendation 80-6
of the Administrative Conference of the United States, which set Qut
similar disclosure requirements.
Second, agency drafts prepared under the two executive orders
should, as a general rule, be made available on request to relevant
congressional committees after the process of decision has run its
course. During the process of decision, those drafts should be presumed confidential. But after rulemaking activity has ceased, disclosure of such drafts should allay public concerns about the role of OMB
and would provide valuable information to Congress about the nature
of OMB's supervisory role. There are, to be sure, the familiar dangers
associated with disclosure requirements: the decisionmaking process
may be chilled and candor may be less likely. In this context, however,
we believe that those dangers are outweighed by the benefits of disclosure. We also believe that post-activity disclosure is a reasonable accommodation of the conflicting interests. It is also one which conforms to
the best of existing practice under the Freedom of Information Act
and Executive Order 12,291. Disclosure should be understood as a
matter of presidential prerogative, however, and not as an acknowledgement that the principle of executive privilege fails to protect the
process of decision under the two orders. In order to reach this conclusion, it is not necessary to make any general statement about the reach
of the controversial principle of executive privilege.
Third, OMB intervention should be limited to those cases in which it
is called for by the rationale underlying increased presidential control.
Those cases in turn involve two principal contexts. The first involves
the need for coordination and centralization in the regulatory process;
the second involves the need to communicate the views of the President
when important regulatory issues are at stake. Intervention in the
general run of cases should be avoided. In both contexts, intervention
should be undertaken subject to the understandings reflected above: it
must be within the constraints of the governing statute and of the
delegation of primary decisionmaking power to the agency. Limiting
intervention to such cases should emphasize that OMB's role is not to
duplicate the agency's work, or to act as a de novo decisionmaker on
issues of policy, but to bring a wider perspective to bear on decisions in
settings that transcend an agency's more focused responsibilities.
Finally, a procedure should be reinstituted to allow for mediation by
requires disclosure of all interagency communications in the rulemaking file. For general
discussion, see Verkuil, supra note 22.
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the President in cases of disagreement between the agency and OMB.
Such mediation, which existed in the early period under Executive
Order 12,291, would be designed to stress that OMB acts as a surrogate
for the President and that its word is not final. A procedure of this sort
should be used only in unusual circumstances, however, and it should
be instituted with the understanding that even the President has no
authority to displace decisions statutorily delegated to subordinate
officials in the executive branch.
C. The Nature and Limits of
the Budget Analogy
Executive Orders 12,291 and 12,498 are based in part on an analogy
to the role of OMB in the development of the budget. The budgetary
process is now superintended by that office, a task undertaken because
of a recognition, first by the President and later by Congress itself, that
budgetary matters should be resolved by an organization that is both
subject to close presidential control and able to coordinate administration proposals into a consistent and coherent whole. It is now generally
agreed that the centralizing role of OMB is a highly desirable feature of
the budgetary process.
The historical development of the budgetary process is, we believe,
of considerable importance in assessing the recent executive orders.
Initially, of course, budget matters were handled between agency and
Congress, without presidential intervention; indeed, the Treasury Department and the appropriations function were established in ways
that, in comparison to other executive departments and activities,
excluded the President. The expansion of American government at
the beginning of this century first led President Taft to assert as an
executive matter an interest in coordinating agency budgetary submissions. The President's role was given statutory form in 1921, and
quickly came to be accepted as a natural and desirable aspect of executive function.
When, in the wake of Humphrey's Executor v. United States," the FTC
asserted that it need not participate in the budgetary process (as it was
an independent commission), Congress as quickly rejected the assertion and subjected the FTC to that process. While a few agencies now
are directed to send to Congress the budgetary submissions they provide OMB, agency participation in the OMB process is virtually universal. For both agency head and President it provides an annual review,
from a fiscal perspective, of the government's overall priorities and
plans; the benefits of the review are widely acknowledged.
28295 U.S. 602 (1935).
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The recent presidential initiatives may be understood as efforts to
apply the budgetary model to the regulatory context, and there are
indeed parallels between the two settings. In both areas, a central task is
to ensure that potentially conflicting and inconsistent proposals are
coordinated. In both settings, it is desirable to ensure that the President, or those closest to him, are able to supervise the decisionmaking
process. And in both settings, the budgetary model is a device for
increasing (and exposing to public view) control by agency heads over
agency decisionmaking. The process will ensure early injection of the
people in the agency who are most politically accountable, through
their appointment and participation in oversight activities.
There are, however, four important differences that make the analogy an imperfect one. First, the President's role in the budgetary
process is not a final one. Congress must enact the appropriations
statutes. To be sure, OMB insists that agency submissions to it are not
an appropriate part of the process of legislative supervision. But the
fact is that neither OMB nor an agency head who may share OMB's
view of appropriate priorities within his/her agency can effectively
prevent Congress from finding out about those submissions, or indeed
the cutting or reallocation that may have gone on within the agency
itself. In the regulatory context, by contrast, political (that is congressional) review of the President's oversight decisions is not a matter of
course.
Second, in the budget context, statutory authority for coordination is
granted to the President by the Budget and Accounting Act.29 In the
regulatory context, by contrast, it is the agency head who enjoys authority under governing statutes. This distinction, as discussed below,
has important consequences for the respective roles of the President,
OMB, and the agency in the regulatory process.
Third, and relatedly, regulatory decisions must be made pursuant to
standards set down in a statute. When OMB and an agency are deciding on a regulatory proposal, their decision must be consistent with
statutory requirements. By contrast, when OMB and an agency are
deciding on a budgetary request, there are no statutory standards to
govern that decision; the statutory constraints are imposed after rather
than before the executive branch proposal.
The final difference between the regulatory and budgetary contexts
is that there is, in the latter context, an ideal of "reasoned decisionmaking" that is subject to judicial enforcement. That ideal-which, for
reasons stated above, we endorse-makes the rulemaking process less
overtly "political" than the budgetary process. Spending decisions are
2 31 U.S.C.

§§ 501-02 (1982).
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not easily subjected to the constraints imposed on regulation, and the
ideal of reasoned decisionmaking is for that reason less easily applied
there than in the regulatory context.
All of these differences have important consequences for the rulemaking-budget parallel, and for the role of OMB in the rulemaking
process. First, there are limits to the presidential power to make the
ultimate decision. That power remains vested in the relevant agency.
Second, 0MB must exercise its supervisory power in ways consistent
with the governing statute. Some statutes, for example, forbid consideration of costs, or require that costs be considered in a particular
manner; agencies have no authority to ignore such instructions on the
ground that they are inconsistent with the presidential program. The
risks of presidential lawmaking-or, in other terms, of presidential
refusal to undertake activities contemplated by Congress-are pointed
up by the impoundment controversy. In the context of the recent
executive orders, the parallel to the impoundment controversy is quite
precise. It will be recalled that the impoundment problem arose from
an assertion of presidential power not to expend funds appropriated
by Congress." In the regulatory context, the danger involves refusal by
the executive branch to undertake activities that Congress sought to
require in the governing statute.
The executive branch has no general authority to decline to enforce
statutes of which it disapproves.' To say this is not to deny the existence of executive power to allocate scarce prosecutorial resources to
those problems that seem most pressing." But the risk created by the
recent executive orders is of a different character. That risk, in short, is
that the orders will be used to defeat implementation of statutes that do
not accord with the policy preferences of the incumbent administration. 3 The solution lies, we believe, in a number of devices: congressional oversight; judicial review; public disclosure of important features of the regulatory process; and perhaps most important, an
understanding on the part of those entrusted with administration of
relevant orders of the limitations of their role.
I°See
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say this is not to resolve the question of when judicial review of agency inaction is
available, a still unsettled question. See Heckler v. Chaney, 105 S. Ct. 1649 (1985). See
Sunstein, Reviewing Agency in Action After Heckler v. Chaney, 52 U. CHI. L. REV. 653(1985).
12Note
that Congress sometimes enacts more law than it wants enforced. See
R. POSNER, EcONOMic ANALYSIS OF LAW § 23.1 (2d ed. 1977).
"See G. EADS, supra note 18.
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The final difference between the budgetary process and that involving rulemaking is that the latter process must be undertaken in a less
"political" manner than the budgetary process. The various constraints
imposed by the notion of reasoned decisionmaking do not apply when
the President is developing a budget.
The constraints, referred to above, that characterize the budgetary
process itself are now well-understood and deeply rooted in American
government, and they suggest important lessons for the regulatory
process. OMB has been structured so as to subdue "constituency politics;" examiners attempt to enforce presidential directives, but avoid
contact with interested private groups; a measure of discipline is created by exposure of the President's budget to congressional examination and enactment; there is a distinction, accepted by all concerned,
between permissible general underfunding to reflect national priorities and impoundment of particular funds to reflect presidential disagreement with lawmaking decisions; and benefits have resulted from
the publicity of agency dealings with OMB at various stages of the
budgetary process.
D. The Question of Presidential Authority
Both of the recent executive orders raise the question whether and
to what extent the President may supervise decisionmaking by subordinate officials within the executive branch. The text of Article II is
notoriously silent about the dimensions of the "executive power," all of
which is vested in a President, but the fundamental character of the
choice for a unitary executive requires his involvement, to some degree, in all executive issues." One little noticed phrase of Article I,
Section 2, Clause 1, of'the Constitution appears to speak directly to the
President's right to inform himself about administrative issues. That
phrase empowers him to "require the Opinion, in writing, of the
principal Officer in each of the executive Departments, upon any
Subject relating to the Duties of their respective Offices."' ' At a minimum, the phrase tells us that there are to be agencies, with heads, who
will have duties; and that the President can demand reports. It is not
hard to infer that these reports may be demanded preliminary to
action, and may be in a form that the President can specify-for
example, an RIA or regulatory agenda. The directory authority is
more difficult; no significant judicial construction of this particular
phrase has occured. In general, Supreme Court decisions furnish
imperfect guidance on the question of' supervisory power. What guid-

"See Myers, supra note 25, at 135.
CONST. art. II, § 2.

"U.S.
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ance there is derives primarily from two early cases dealing with the
problem of presidential power to remove executive officials.
The first is the celebrated case of Myers v. United States.'"' Myers was a
postmaster who had been removed from office by the Postmaster
General at the direction of the President. The relevant statute barred
removal except with the advice and consent of the Senate; it had not
been obtained. The Supreme Court, in a lengthy opinion by Chief
Justice (and former President) Taft, concluded that the statutory restriction on the removal power was unconstitutional. This conclusion
rested in large part upon the grant of executive power to the President
in Article 1I. 7 According to the Court, the vesting of executive power
in the President revealed "an intention to create a strong Executive" in
which the executive power was conferred on "one person."': A requirement that the President obtain congressional authorization for removal of executive officers would impede unity and coordination in
administration and thus reduce the likelihood of prompt and effective
action. '" This result, according to the Court, would have adverse consequences against which the framers had sought to guard by making
provision for a unitary executive.
The central premise of Myers is that the Constitution creates a unitary executive branch. That premise is well-supported by the history
and background of Article II." To authorize Congress to insulate
subordinate officials from executive control would be inconsistent with
the premise; it would enable Congress to create a set of agents for
which there is no constitutional authorization. The problem in Myers
itself was especially acute, for there Congress had given itself a veto
power in the removal process.
At the same time, the Myers Court added two provisos to this tinderstanding of Article II. First, it suggested that it was possible that with
respect to some duties "peculiarly and specifically committed to the
discretion of a particular officer," there would be a question "whether
the President may overrule or revise the officer's interpretation of his
statutory duty in a particular instance."4' Second, the Court noted that
3'272 U.S. 52 (1926).
7
3 U.S. CONST. art.

11.

"'Myers,supra note 25, at 116.
11d. at 134.
""See Strauss, supra note 17.

"See Myers, supra note 25, at 135. The question was one on which early attorneys
general vacillated. See I Op. Att'y Gen. 624 (1823); 2 Op. Att'y Gen. 480 (1831); 18 Op.

Att'y Gen. 31 (1884). In Kendall v. United States, 37 U.S. 524 (1838), the Court had given
an earlier indication that the answer to the question ran against presidential revisory
power.
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the President "can not in a particular case properly influence or control" decisions of a "quasi-judicial character imposed on executive
officers and members of executive tribunals.""
The second case, Humphreys Executor v. United States," involved the
legality of President Roosevelt's attempt to remove Humphrey from
his position as a member of the Federal Trade Commission. The
relevant provisions of the FTC Act allowed removal only for "inefficiency, neglect of duty, or malfeasance in office."'" Citing Myers, the
government argued that this provision was unconstitutional insofar as
it restricted the President's power to remove an executive officer "at
will." The Court rejected the argument. The basis for its conclusion
was the nature of the duties performed by Humphrey-duties quite
different from those of the postmaster, who was "restricted to the
performance of executive functions."' Humphrey, exercising what
the Court characterized as quasi-judicial and quasi-legislative duties,' "
did not act in an executive department or exert executive power. The
holding in Myers, according to the Court, was inapplicable to a commission "wholly disconnected from the executive department," which was
"an agency of the legislative and judicial departments.' 7
The language just quoted is, of course, extremely problematic in its
formalism. 0 The suggestion that agencies must be "in" one or another
department is not a necessary one, and is usually made (as here) in the
context of excluding an agency from a particular one of the three
branches rather than locating it in another. For its immediate purposes, the Court did not have to say whether the FTC was "in" the
judiciary or "in" the legislature. Subsequent Supreme Court opinions,
notably Buckley v. Valeo," have suggested that the structural issue is one
of relationship rather than place: because the Federal Election Commission exercised certain law-implementing responsibilities, it had to
have the constitutional relationship with the President that departments do." Of course, this understanding of Humphrey's-that it did
not deny some presidential relationship with the FTC, but held only
'AMvers, supra note 25, at 135.
11295 U.S. 602 (1935).
"Id. at 623.
'"Id.at 627.
"'Id.
at 628.
' 7Id. at 630.
"See generallv Strauss, supra note 17.
"'424 U.S. 1 (1976).
•"For example, presidential appointment of heads; congressional involvement in
appointment limited to confirming presidential choice or assigning appointment to
presidentially appointed figures; and, one may add, the obligation to respond to presidential demands for "Opinions, in writing."
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that Congress could constitutionally regulate that relationship to the
extent of making Commissioners persons not dischargeable at willmerely reopens the central questions: What are the President's constitutional powers to control and supervise administrative officials, and to
what extent can they be shaped by congressional judgment?
In the day-to-day workings of the executive branch, the power to
control and supervise has two components. The first, procedural in
character, is the authority to consult with and demand answers from
the relevant official. The President and subordinate officials in the
White House frequently exercise such authority in attempting to coordinate and oversee the operation of the executive branch.51 Their
authority to do so is unquestionable, given the "Opinions, in writing"
clause of Article I.I. As remarked above, that authority comfortably
extends to all heads of government agencies exercising substantial
law-implementing authority; any other conclusion would deny the
proposition about a unitary executive that is the most centraljudgment
made about the presidency in the constitutional scheme. The President
therefore has the constitutional power to require agency officials to
prepare cost-benefit analyses, to develop regulatory agendas, to file
environmental reports, or to explain the reasons behind proposed
courses of action.
The question of substantive supervisory authority is more complex.
The difficulties arising from the tension between the view of President
as decider (the agencies as delegates of power that is fundamentally his,
and so his to exercise) and the view of President as mere congressional
lackey (lacking any substantive authority save what Congress chooses to
confer on him) are well known5' and underlay the ABA's limited
endorsement of presidential revisory jurisdiction in Recommendation
3 of the Commission on Law and the Economy Report, quoted above?
The tension exists even in those settings in which the President's power
to remove an official who does not do his bidding is unconstrained.
The political reality is that he will not always be able to afford the
political cost of the removal, or to persuade the Senate easily to confirm
the official who docilely will do his bidding. Indeed, as noted, the Court
suggested in Myers that although the removal power cannot be restricted, there may be constraints on the President's authority to displace decisionmaking authority vested in at least some kinds of officials
z"For an example of such control, see Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir.
1981).
52See generally E. CORWIN, THE PRESIDENT: OFFICE AND POWERS 80-81 (4th rev. ed.
1957).
5
:See supra note 1, and accompanying text.
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