REGULATION AND INFORMATION DISCLOSURE:
PARALLEL UNIVERSES AND BEYOND

William F. Pedersen’

I. INTRODUCTION

The “social costs” of economic production are those costs, like pol-
lution, that are not borne directly by product purchasers and therefore
cannot be reduced to an optimum level by individual consumer choice.
Although controlling social costs has long been a basic government
function, direct government commands currently stand in low regard as a
means of controlling them. In response, Congress has begun to enact, and
agencies have begun to establish, programs that require regulated indus-
tries to disclose information about the social costs they create. Such “so-
cial cost disclosure™ programs differ significantly from more traditional
product labeling efforts, whose primary goal is to assist individual choice
among products by informing purchasers about the hidden risks that a
given product might impose on them. Rather, such programs require the
disclosure of information that will urge non-federal governments to con-
sider regulation to reduce the social cost being addressed, and will pres-
sure the creators of that cost to consider voluntary action to reduce it.!
Proponents of social cost disclosure programs claim they empower com-
munities and citizen groups to address the problems disclosure reveals
without the inefficiencies and the overriding of local preferences that
inevitably attend national regulation.®

This Article argues that the growth of social cost disclosure pro-
grams could lead to far-reaching changes in the status and function of
federal rcgulatory agencies—but only if the agencies seize that opportu-
nity themselves. The agencies must take affirmative responsibility for the

* Partner, Shaw Pittman, Washington, D.C. Senior Fellow, Program on Consensus,
Democracy and Governance, Vermont Law School. T would like to express my appreciation
to the University of Michigan Law School for my appointment as Visiting Professor in the
1997-98 academic year, which gave me the opportunity 1o write this Article, and to Tina
Forbush and David Lashway for rescarch assistance.

! The late Albert Hirschman identified two methods of reforming an institution. “Exit™
occurs when the organization loses adherents—or when a firm loses customers—and cre-
ates an incentive for reform to stern the loss. When the organization’s adherents stay in
place and press for change directly, they seek reform through “voice”” See ALBERT O.
HIRSCHMAN, Exrr, VOICE AND Lovarty 4, 21-44 (1970). Social cost disclosure programs
appeal to voice, calling on those atfected to stay where they are (sometimes because (hey
have no choice) and reform the offending conduet. while product lubeling programs appeal
to exit by disclosing to the reader possible reasons not to buy the offending product.

For another description of the two types of disclosure programs and the differences
belween them, see Cass R. Sunsiein, Informational Regulation and Informational Stand-
ing: Akins and Beyond, 147 U. Pa. L, REv. 613, 619 (1999).

2 See, e.g., infra notes 51 and 60.
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accuracy, both in content and presentation, of the public message such
programs convey. Without such an effort, social cost disclosure may du-
plicate most of the defects of our existing system of command-and-
control regulation. Conversely, an agency that makes the effort will dis-
cover that social cost disclosure programs both require, and can help ac-
complish, a closer engagement of the agency in the dialoguc that shapes
goals for social cost control. That closer engagement could, in turn, en-
courage significant revisions to the command-and-control system itself,

Part IT begins by discussing the Environmental Protection Agency’s
(“EPA™) “toxics releasc inventory” (“TRI”) program—the oldest, most
established, and best publicized (ederal social cost disclosure program.
TRI requires seiected factories and other establishments over a certain
size to annually reporl their environmental releases of certain toxic
chemicals. TRI in its present form does not and cannot achieve its osten-
sible goal of accurately informing the public about toxic releases. It
omits many environmentally significant chemicals and focuses on
sources that account for a small fraction of releases. It largely fails to
note distinctions between more and less risky pollutants or modes of re-
lease. Finally, EPA has administered TRI in iselation, without coordina-
tion with other programs that might correct its defects. As a result, TR
fails to portray accurately the extent and the possible impacts of the
chemical releases it purports Lo cover or to provide a basis for comparing
those impacts with other uncovered risks.

Part TIT argues that the disclosure program duplicates in a parallel
universe most of the defects of the command-and-control system from
which it ostensibly departs. TRI has led to rapid and major release re-
ductions by functioning like regulation rather than by broadening public
understanding. Tt presents information in a manner designed more to ad-
vertise the need for emission reductions than to portray objectively health
or environmental dangers.

EPA huas been reluctant to take any action to correct these defects.
That reluctance conforms to widely accepted views of agencies as lack-
ing the political capacity (o address effectively issues in the absence of
an express political mandate. If Congress has (ailed to define meaningful
goals for an agency, the agency itself is powerless to fill that gap. EPA
may consider itself too weak compared to outside interests to supplement
TRI data or to offer its own evaluation of it at acceptable political cost.

Part 11l argues further that EPA’s passivity is both reflected in, and
causcd by, the absence of well-established goals to guide cither TRI or
traditional command-and-control efforts. An agency that possessed goals
strong enough to guide a program’s direction and choice of methods ef-
fectively would be better able to implement and, where necessary, change
the means ol pursuing them. Conversely, a weak agency thal receives its
direction from interest group pressure will be unlikely to possess such
goals and will therefore have little power to set its own agenda.
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Part IV argues that social cost disclosure programs, such as TRI, can
help cure agency passivity. Any disclosure program will lead those af-
fected to demand correction of errors and misleading impressions. Al-
though new substantive regulations also lead to requests for relief, such
demands are inherently harder to resist in the field of information disclo-
sure than if relief from a regulation were sought,

As an agency responds to these natural pressures, its disclosure ac-
tivities will move increasingly toward presenting information in a bal-
anced manner and responding to legiimaie criticism with corrections,
rather than deploying a partial account of a problem lor immediate rhe-
torical effect.” The sources of social cost themselves often report much of
the initial data for a social cost disclosure program. However, as com-
menters on that data, or the data itself, raise more complex questions,
relying on sources to answer them may become too cxpensive, or simply
unacceptable, if the source has self-interested reasens to slant its answer.
In such cases, only some other actor, often the agency itself, can provide
an acceptably balanced clarification or response. As these questions mul-
tiply. the agency will need to determine exactly where and in what man-
ner to invest its resources and its credibility in addressing them. Such
delerminations in themselves will require an agency with an active con-
cept of its own mission.

Addressing these questions will also require a more active agency
approach to gathering and managing data. Everything an agency does
requires it to collect, evaluate, and disclose information. The information
developed for onc purpose will often be relevant to other issues, and
gathering new data for cach purpose will quickly become unacceptably
expensive and inefficient. As a result, the question of how an agency
should invest in gathering or repackaging information for a single social
cost disclosure program cannot be separated from the guestions of how it
should gather, manage, and present a/{ of its information.

Part IV suggests that an agency could organize such decisions by ar-
ranging its disclosure needs along a “disclosure spectrum.” Information
needed to define a new social goal—for example, to adopt a program to
combat global warming—would fall at the top. Such information could
be quile generic, Very specific information needed to implement a narrow
and clearly cstablished requirement—for ¢xample, regulation enforce-
ment—would fall at the bottom. Intermediate steps, such as the adoption
of regulations to implement a statute, would require information of in-
termediate specificity.

Only by dctermining the proper goals for cach disclosure activity
can an agency make sure that it occupies an appropriate place on the dis-
closure spectrum. However, since these disclosure activities mirror the

* Thal in ilselt would mark a significant change in the way in which TRI information is
at teast implicitly presented. See infra text accompanying note 76.
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full range of activities which the agency might undertake, or for which it
might seck a new mandate through public dialogue, any assignment of
disclosure activities to particular spectrum points must resl on a concep-
tion of the agency’s present and future goals and the priorities among
them, In this manner, the operation of a social cost disclosure program
should lead an agency to better define the goals it believes it is entitled to
pursue.

Part V argues, from a different perspective, for an active agency role
in shaping the message of social cost disclosure programs. It shows that
traditional burden of proof analysis justifies such a role. An active role
also gives the agency a market-like incentive to improve the performance
of its functions, just as the TRI reporting obligation has spurred reporting
sources to improve their environmental performance.

An agency that clarified its goals and increased its public credibility
by administering social cost disclosure in the dialogic manner described
above would lay the foundation for reform of its regulatory and legisla-
tive mandates as well. Information and debate about its meaning are the
raw materials from which such mandates are derived. Command-and-
control rules administered by passive agencies have led to inefficient
regulation, in part due to the lack of general goals around which a coher-
ent regulatory sysiem could be organized.* However, social cost disclo-
sure programs by nature extend an invitation to consider such general
goals and are likely to extend it more compellingly as they present more
information in a nuanced manner as a result of the evolutionary process
described above.

Fart VI argues that such an evelution would encourage specific sub-
stantive changes in the regulatory system itself, These reforms might
move towards a system of fewer, more general federal commands com-
bined with greater deference to state and local decision-making and greater
willingness to experiment with different approaches to a problem.

The more widespread and sophisticated use of sociat cost disclosure
programs would have benefits running beyond increasingly capable fed-
eral agencies and reformed systems of substantive regulation. Dialogue
and public debate can create public goals that are more than the sum of
the private interests of those affected. This Article seeks to spell out the
concrete implications for agency conduct and management of a “civic
republican” effort to strengthen our national ability to create shared goals
by public dialogue.’ It argues that social cost disclosure programs pro-

4 See generally William F, Pedersen, “Protecting the Environment”™—What Does That
Mean?, 27 Lov. L A. L. REV. 969 (1994).
¥ Mark Seidenfeld writes.

The civic republican model rejects the plurafistic assertion that government can,
at best, implement deals that divide political spoils according to the pre-political
preferences of interest groups. Instead, government’s primary responsibility is to
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vide a stepping stone by which our current agencies can move toward
that ideal.

II. THE TRI

This Part sets out the legal structure and regulatory history of the
TRI program. It then examines four aspects of TRI's performance and
structure, namely:

* TRI's success in bringing about voluntary emissions reductions
from the facilities it covers:

* TRI's failure to account for most releases of TRI chemicals, since
it does not address most sources of these releases;

* TRI’s failure to include releases of other chemicals as hazardous
or more hazardous than chemicals already listed; and

* EPA’s failure to explain the risks posed by TRI releases or equip
the public to assess thosc risks itself,

A. The Congressional Framewaork

1. The Statuie

When Congress in 1986 amended the nation’s basic hazardous waste
cleanup statute,’ it also enacted a set of emergency planning and disclo-
sure requirements collectively known as the Emergency Planning and
Community Right-to-Know Act (“EPCRA”).” Section 313 of EPCRA
established TRIL. Congress confined TRI programs to industrial facilities,
particularly excluding small businesses, governments, and farmers?® Tt
required each facility over a threshold size in twenty of ninety-seven
defined Standard Industrial Classification (“SIC”) categories® to report to

enable the citizenry to deliberate about aliering preferences and to reach consen-
sus on the common good.

Mark Seidenfeld, A Civic Republican Justification for the Bureaucratic State, 105 Harv. L.
Rev. 1511, 1514 (1992),

# Superfund Amendments and Reauthorization Act of 1986 (“SARA™), Pub. L. No. 99-
499, 100 Stat. 1613,

742 U.5.C §8 11001-11050 (1994). EPCRA was Title I1I of SARA.

¥ See infra notes 33-36.

* More specifically, the program applied inilially to facilities in SIC Codes 20 through
39, as in effect on July 1. 1985, See EPCRA § 313(b)(1), 42 U.S.C. § 11023(b)(1) (1994).
The SIC Codes are used by the Census Bureau to classify all economic establishments in
the country. $1C Codes 20-39, which are listed in OFFICE 0F MANAGEMENT AND BUDGET,
ExrCcUTIVE OFFICE OF THE PRESIDENT, STANDARD INDUSTRIAL CLASSIFICATION MANUAL
(1987), cover a wide range of manufacturing activities.

EPA added federal government activitics to TRI in 1993, see infra note 55, and added
seven new SIC Codes to TRI in 1997, see infra note 56. Even as extended, however, TRT
omits all cstablishments engaged in agriculture, forestry, and fishing (SIC Codes 1 through
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EPA every year on a standard form'” (*Form R™) its environmental “re-
lease[s]”'' of any onc of about three hundred identified chemicals.'? The
requirement only applied to plants that (1) "manufactured, processed, or
otherwise used” between 5 and 12.5 tons of the chemical each year and
(2) had ten or more employees.”” These facilitics also had to report the
maximum quantity of each chemical on-site during the reporting year,"
In 1991, Congress expanded the reporling obligation to cover amounts
recycled on and off site.” In addition, the TRI reporting form required
that facilities report the uses of covered chemicals as well as the exact
point and manner of the cnvironmental release.'® This form was designed
to allow the public to focus on the releases at issue and the activities that
gave rise to them,

Facilities may base such reports on existing data. Congress
specifically prohibited the imposition of any new monitoring require-
ments (o implement TRI." Failing to report and misreporting, however,
are subject to civil penalties.’®

9, oil and gas extraction (13). mining and quarrying of nonmetallic minerals (14), con-
struction of any type (15 through 17), any form of transportalion or communication (46
through 48), any form of electric, gas, or sanitary scrvices, except for generating elecltricity
by burning cual or oil, or handling materials expressly deflined by EPA rcgulation as haz-
ardous wastes (compare SIC Code 49 with 40 C.FR. $ 372.22 (b) (1998)), any form of
whaolesale or retail trade, including gas stations and building and garden material supply
stores (30 through 39), uny service activity, including running a hospital, any form of dry-
cleaning operatien, a photographic plaat, a pest control service, or an avio repair shop (70
through 89, and any state or local government activity (91 through 97).

1% See EPCRA § 313(a), (g), 42 U.S.C. § 11023{a), (g) (1994}.

" The statute defines “release™ as “any spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, teaching, dumping, or disposing into the envi-
ronment (including the abandonment or discarding of barrels, containers, and other closed
receptacles)”” EPCRA § 329(8), 42 11.5.C. § 11049(8) (1994). It defines “environment” in
trn to include “water, air, and land and the interrelationship which exists among and be-
tween water, air and fand and all living things." EPCRA § 329(2), 42 U.S.C. § 1104%(2)
(1994).

" Congress devised a list particularly for this purpose. See EPCRA § 313{c), 42
U.S.C.§ 11023(c) (1994),

YEPCRA § 313(a), (b), 42 U.S.C. § 11023(a), (b) (1994). Tn 1988, FPA estimated that
the ten cmployee requirement “exempts 48 percent of all manufacturing facilities in SIC
codes 20 through 39" from TRI reparting. Toxic Chemical Release Reporting; Community
Right-io-know, 53 Fed. Reg. 4500, 4523 (Feb. 16, 1988) (to be codified at 40 C.ER. pt.
372).

"* See BEPCRA § 313(g)(1Y(CHii), 42 U.S.C. § 11023(g) 1(C)ii) (1994).

15 See Pollution Prevention Act of 1990 (“PPA™) § 6607(b) 2}, 42 U.S.C. § 13106(b}Y2)
(1994).

16 See OFFICE OF POLLUTION PREVENTION ann Toxics, EPA, Toxic CHEMICAL Ri-
LEASE INVENTORY REPORTING ForM R anp InsTRUCTIONS, Form R, Part 1T, §§ 3, 5 (rev.
19935).

7 “Nothing in this section requires the monitoring or measurement of the guantities,
concentration, or frequency of any toxic chemical released into the environment beyond
that monitoring and measurement required under other provisions ol law or regulation.”
EPCRA § 313(g)(2), 42 U.5.C. § F1023(gX2) (1994).

‘¥ See FPCRA § 325(c), 42 U.S.C. § 11045(c) (1994) (authorizing the federal assess-
ment of ¢ivil penalties up e $25.000 per day of violation tor failure to comply with TRI
requirements). EPA can seek civil penalties either administratively or by bringing an action
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Congress also gave EPA authority to lower the chemical use thresh-
old at which reporting would be required,' define the types of chemical
“use” that trigger reporting,? impose reporting requirements on individ-
ual facitities outside the mandatory categories,? expand or contract both
the mandatory categories™ and the list of chemicals for which reporting
is required,” and adjust the frequency of reporting.” EPA may take these

in federal district court. See EPCRA § 325(c)(4), 42 U.S.C. § 11045(c)(4) (1994). See, e.g.,
Steeltech, Ltd. v. EPA, 105 F. Supp. 2d 760 (W.D. Mich. 2000). EPCRA § 326, 42 U.5.C.
§ 11046 (1994), authorizes suits for injunctive relicf by states and private citizens in cases
where the lederal government hus not acted. It also awthorizes the award of attorneys” fees
to successtul litigants, but requires sixty days notice before the complaint is filed. See, e.g.,
Atl. States Lepgal Found. Ine. v, United Musical Instruments, U.S A, Inc., 61 F3d 473 {6th
Cir. 19493); Atl, States Legal Found., Inc. v. Whiting Roll-Up Door Mfg. Corp., 772 F.
Supp. 745 (W.D. N.Y. 1991); Del. Valley Toxics Coalition v. Kurz-Hastings, Inc., 813 F.
Supp. 1132 (E.D. Pa. 1993), In 1998, the Supreme Court held that citizens did not have
constitutional standing te bring suits for violations that were wholly past al the time the
complaint was filed since those citizens would not quality tor any statutory relief. Steel
Co, v, Citizens for a Better Env't, 523 U.S. 83 (1998). This decision severely curtails the
power ol cilizen suils W serve as a practical enforcement mechanism for TRI since almost
every souree should be able to cure its violation within the sixty day notice peried. That in
turn would defeal the ability of a potential plaintift to recover attorneys’ fees and deter the
filing of suits,

9 See EPCRA § 313(MN)(2), 42 U.S.C. § 11023(N(2) (1994). The stalute expressly al-
lows such adjustments for “classes of chemicals or categories of facilities,” /d. The only
condition it places on the exercise of this authority is that it should “obtlain reporting on a
substantial majority of total releases of the chemical at all facilities subject to the require-
ments of this section” Id. Since this appears to restrain undue relaxation ol reporling
thresholds, only the general purposes of the section constrain the establishment of tighter
reporting thresholds.

™ The statute imposes reporting obligations on any facility that “manufactures, proc-
esses, or otherwise uses” more than threshold amounts of chemicals. EPCRA § 313(bK2),
42 U.5.C. & 11023(h)}2) (1994). Since the law does not define the term “otherwise use.”
EPA can give it any meaning consistent with its cxtremely broad natural meaning. See
Chevron U.S.A. Inc. v. NRDC. 467 U.S. 837, 842-43 (1984) (stating that reasonable
agency statutory interpretations must prevail unless Congress has directly addressed the
(uestion al issue).

1 [ndividual facilities not otherwise subject to TRI can be required to report

il the Administrator determines that such action is warranted on the basis of tox-
icity of the toxic chemical, proximity to other facilities that refease the wxic
chemical or Lo population centers, the history of releases of such chemical at such
facility, or such other factors as the Administrator deems appropriate.

EPCRA $ 313(b)(2), 42 U.5.C. § 11023(b)(2) (1994).

2 EPA may add new SIC codes to the reporting list, “but cnly to the exicnt necessary
to provide that cach [SIC] Code to which this section applies is relevanl o the purposes of
this section.” EPCRA § 313(b)(1)(B), 42 U.S.C. § 11023(b)( 1B} (1994}, Sincc the pur-
poses of this scetion are about as broad as possible, see infra note 25, this vondition sheuld
nal Impose any restraint on the listing of any SIC category whose members release appre-
ciable amounts of listed toxics.

@ See TPCRA § 313(d), (e}, 42 U.S.C. § 11023(d), {e) (1994},

2 See EPCRA § 313(i), 42 U.S.C. § 11023(1) (1994). Howcver, because the statule
contains no express authority 1o reduce the ten employee reporting threshold, EPA believes
it lacks authority to do this. See Persistent Bioaccumulative Toxic {PBT) Chemicals; Low-
cring of Reporting Thresholds for Certain PBT Chemicals; Addition of Certain PBT
Chemicals; Community Right-to-Know Chemical Reporting, 64 Fed, Reg. 38,666, 58.673
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steps to advance the purposes of the statute. Because Congress defined
these purposes comprehensively,” EPA enjoys very broad discretionary
authority from a strictly legal perspective to reshape the coverage of the
program.®

EPA also enjoys broad power to determine the information disclosed
under TRI. Congress did not specity the contents of individual facility
reports or the use that EPA should make of them. The original 1986 leg-
islation simply required an estimate of “[t]he annual quantity of the toxic
chemical entering each environmental medium.™” Upon receiving the
reports, EPA maust use them to creale a “computer data base” and make
them publicly available.”® Legislation in 1990 added requirements to re-
port the amounts recycled and to distinguish between continuing releases
and releases from singular events.® The law, however, neither requires
nor forbids EPA to characterize for the public the risks of TRI chemicals
or the percent of total chemical releases that TRI covers.™

2. The Legislative History

The legislative history shows that Congress enacted TRI without
considering the policy issues it raises. In 1985, a sudden chemical release
at a Union Carbide plant in Bhopal, India, killed more than 3000 people.
A much smaller rclease at another Union Carbide plant in West Virginia
demonstrated that chemicals in this country could pose the same dan-
gers.” Congress responded by adding provisions to the first environ-

(Oct. 29, 1999) {10 be codified at 40 C.ER. pt. 372).
Z Those purposes are:

to provide information to the Federal, Statc and local governments and the public,
including citizens of communities surrounding covered facilities . . . to inform
persons aboul releases of toxic chemicals to the environment, to assist govern-
mental agencies, reseurchers, and other persons in the conduct of research and
data gathering, to aid in the development of appropriatc regulations, guidelines,
and standards, and [or other similar purposes.

EPCRA § 313(h), 42 U.S.C. § 11023({h) (1994).
* As EPA has said of the provision allowing changes in reporting levels:

This provision provides EPA with broad, but not unlimited, authority to establish
thresholds for particular chemicals, classes of chemicals, or categorics of facili-
ties, and commits to EPA’s iscretion the determination that a different threshold
is warranted [and] . .. the determination of the levels at which to establish any
alternale thresholds.

Persistent Bioaccumulative Toxic (PBT)} Chemicals, 64 Fed, Reg. at 58,667,

“EPCRA § 313(2){13(iv), 42 U.S.C. § 11023(2)(1)(iv) (1982 & Supp. IV 1986).

X EPCRA § 313(j). 42 U.S.C. § 11023(j) (1994).

¥ See PPA § 6607(b), 42 U.S.C. § 13106(b) (1994).

* See infra note 75 for a discussion of the broad scope of agencies’ inherent power to
disclose information.

*'TRI was “enacted in responsc 1o an environmental erisis. Heightened fears of toxic
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mental legislation available that required all companies that held more
than specified amounts of acutely hazardous chemicals on-site to inform
hoth their local emergency planning agencies and the public of their
presence.” Congress added TRI to the same law as a supplemental dis-
closure provision.

TRI, however, does not address Bhopal-type dangers from chemical
accidents. Instead, it targets the risk of illness poscd by routine releases.
While Bhopal-type disasters involve large spills of indisputably acute
toxics, materials that cause lesser or longer-term etfects are much harder
to characterize medically and are released in a much wider variety of
ways from a much wider set of sources. Providing a full picture of such
releases poses formidable problems of data gathering and management.
Explaining their absolute and comparative significance poses cqually
formidable problems of risk assessment and public communication.

The first of these challenges surfaced immediately during the House
debate on an amendment to require reporting and disclosure from “any
person” releasing chemicals that are “known to cause or . . .. suspected
of causing cancer, birth defects, heritable genetic mutations, or other
chronic health effects in humans.”* The House first adopted the amend-
ment after heated debate™ and then dropped it after arguments that it
would imposc a duty to report any release of thousands of unspecified
chemicals on farmers, gas stations, printers, dry cleaners, hospitals, and
beauty parlors.®® In response, the conferees adopted the elaborately
structured program specifications summarized earlier and gave EPA
broad power to vary them. The sponsor of the rejected House disclosure
provision asserted that Congress, despite these restrictions, had intended
the establishment of a comprehensive inventory of alf toxic releases, and
that EPA should use its discretion to expand TRI obligations to the extent
necessary to achieve that purpose.® In all other respects, however, the
policy issues inherent in the TRI approach went unaddressed.

chemicals occasioned by the Bhopal disaster and a similar but less serious domestic inci-
dent led Congress to require industrial polluters to report toxic emissions.” William M,
Sage, Regulating Through Information: Disclosure Laws and American Healith Care, 99
Corum. L. Rev. 1701, 1823 n.462 (1999) {citing Rebhecca 5. Weeks, The Bumpy Road to
Community Preparedness: The Emergency Planning und Community Right-to-Know Act, 4
Envre, L. 827, 831-34 (1998)),

3 These amendments became EPCRA §§ 311-312, 42 U.5.C. §§ 11021-11022 (1994).

131 Cona. ReC, 34,758 (1985),

M Lee 131 CoNoc. REC. 34,759-66 (1985).

3 See 131 Cong. REC. 35,657 (1983). TRI currently covers none of these source cate-
garies,

¥ See 132 Cong. REC. 29,747 (1986) {(statement of Rep. Edgar).
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B. TRI and Release Reduction

Legislatures have long required the labeling of individual products
with information for the guidance of the purchuser.”” The TRI program
rests on a different and less individualistic philosophy.™ The Tacility-by-
facility reports on toxic releases that it requires are of more interest to the
media and the public-at-large than to those who purchase or use the fa-
cility’s product. A social cost disclosure program like TRI thus addresses
the public in a calculated effort to provoke either collective action to ad-
dress the topics of disclosure or a considered decision against such ac-
tion.® Detailed disclosure of pollution releases will facilitate state and

¥'The federal government has long required health warnings on cigarettes, 15 U.S5.C.
§ 1333(a). (b (1994), nutritional labehing an food, 21 U.S.C. §§ 341-350b (1994), and usc
instructions on drugs, 21 U.S.C. § 352 (1994), and pesticides, 7 L1.S.C. 136a(c}9) {1094).
In more rceent years Congress has required warning labels on aleoholic beverages, 27
LU.S.C§ 215(a), (b (1994), disclosure ol real interest rates on consumer loans, 15 U.S.C.
§% 1601(a), 1610, 1632, 1637, 1646 (1994), disclosure of the condition of land purchased
in an interstate sale, 15 U.5.C. § 1703(a) (1994), and energy efficiency labels on appli-
ances, 16 C.ER. § 305 (2000), as well as gas mileage information on automobiles, 49
U.S.C. § 32908(h) (1994), and posting of oclane ratings on gasoline pumps, see 16 CER.
§ 306,10 (2000), The requirement imposed vnder the Occupational Safety and Health Act
that employers disclose to their emplovees the levels of toxic chemicals in the workplace,
260 C.ER. § 19101200 (1999), is of the same nature—it is in effect a label vn the job,
which is the “product” for which the worker is the “customer.” Similarly, the requirements
of the Securities Exchange Act for full atfirmative disclosure ot the market condition of
companies offering securities, 15 U.S.C. § 78(N(b)(1) (1994), is cffectively a label on the
security being offered. The FTC has also promulgated binding rules requiring the labeling
of fiberglass materials, quick-freeze acrosol sprays, and clothing tags. See Jamie A. Grod-
sky. Certified Green: The Law und Future of Environmental Labeling, 10 Yarn 1. ox REG.
147, 171 {1993),

¥ Ol course, even a labeling program may also have social cost disclosure conse-
quences, “A statute that vequires companies to place ‘eco-labels” on their products may
produce little in the way ol consumer tesponse, but shareholders and participants in the
democratic process may attempt to punish those whose kabels reveal environmentally de-
structive behavior” Sunstein, supra note 1, at 619,

“TRI is not the only social cost disclosure program. The National Environmental
Policy Act’s rcquirement for an cnvironmental impact statement before undertaking a
“major federal action™ that might significantly affect the environment was designed in part
to inform the public and to allow them to bring pressure before such actions were taken.
See Sunstein, supra note 1, at 621-22.

EPA has begun to cxperiment with other non-TRI social cost disclosure programs, See
infra text accompanying notes 175-182. In addition, a lew non-CPA [ederal programs
share these characteristics. | T]he Home Mortgage Disclosure Act. requiring disclosure of
the geographic sources of a bank’s deposits and geographic distribution of its loans, is
designed to discourage banks from refusing to lend to particular neighborhoods or com-
munities.” STEPHEN G. BREYER, REGUIATION AND ITs REFORM 16162 {1982). According
to one respected banking consultant, this program has been highly effective both in modi-
fying bank conduct and in leading to a detailed dialogue with local communitics. A bank
that is forced to disclose a mortgage rejection rate tor minorities higher than its rejection
rate for applicants in general will feel pressed cither to change its conduet if it cconomi-
cally can, or, if it cannot. to undertake the difficult task of explaining o the relevant com-
munity why the numbers do not mean what they appear to say. or why they reflect objec-
tive economic factors and nol discrimination. See Inlerview with Karen Shaw Pelrou, Ex-
ecutive Vice President, Institute for Strategy Development, in Washington. D.C. {Aug. 9.
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local regulation of a source and promote voluntary release reduction by a
source that sees the increased risk and wants to forestall 1t.* I disclosure
shifts public preferences, both local regulation and voluntary control be-
come even more likely. These reduclions can be achieved without the
costs and delays of a federal rulemaking, and perhaps without any rule-
making at all.*!

Social cost disclosure itself articulates no substantive legal require-
ments. In fact, the conduct disclosed will be generally completely legal. ™
A social cost disclosure program only justifies its costs to the exient that
it reveals information with a realistic chance of triggering new regula-
tions. To pass that test, a social cost disclosure program must: (1) address
topics that existing regulatory programs cun readily address, and
{2) specifically identity the potential targets of regulatory action. Meeting
these conditions maximizes the chances that disclosure will lead to
regulation or that sources will act preemptively to forestall regulation,

A social cost disclosure program that does not lead to regulation or
self-regulation can still be legitimately counted as successful if it in-
creascs public understanding of the issues and leads to a more informed
decision not to disturb the status quo.* However, promoting such public

1997}, Similarly, the Animal Welfare Act requires the filing of reports by laboratories on
their treatment of animals. See 7 11.5.C. §§ 2131-2159 (1994).

California’s Safc Drinking Water and Toxic Enforcement Act of 1986, Cal. Hoarti
& SAFeTY CoDE § 25249 .5~ 13 (1999}, adopled by referendum in 1986 (“Proposition 657},
embadies an approach somcwhere between release disclosure and product labeling. It re-
quires every product or workplace in cerlain specilied categories that contains a product
“known to the state to cause™ cancer, birth defects, or reproductive harm to be labeled Lo
that effect, idd. § 25249.5, unless “the person responsible™ for an exposure can show that
the risk of that exposure falls below *“no significant risk” levels established by the state. .
§ 25249.10. See gencrally Michacl Barss, California’s Proposition 65 and the Limits of
Information Economics, 49 STan. L. ReEv. 1223 (1997). California also requires the filing
ol a pesticide use report after each use of a restricted pesticide. See CaL. Foop & AGRIC.
Cope §§ 12979, 14011.5 (1999). Based on these reporls, “Californians for Pesticide Re-
form was able to assemble a comprehensive analytical report . . . and a series of internet-
accessible maps showing tolal use for different regions of the state” J.B. Ruhl, Farms,
Their Environmental Harms, and Environmental Law, 27 EcoLocy L.Q. 263, 338 (2000).

“ By reducing the transaction costs of regulation by a community, release disclosure
makes it easter for such communities to take actions that reflect their true preferences. This
strengthens the case for allowing communities fo make the decision to regulate or not to
regulate on their own, rather than being preempted by overriding federal regulation. See
Paul R. Kleindorfer & Fric W. Orts, Informational Regulafion of Environmental Risks, 1%
Risk ANALYSIS 155 (1998).

In theory, the process costs of many local rulemakings might exceed the process
costs of a single federal rulemaking. However, when public disclosure precedes regulation,
the pressurc for reiease reduction created by the disclosure program may make the industry
in question reluctant 1o oppose Lthe regulation too vigorously.

2 1f it were not, social cost disclosure would lose much of its purpose since society
would already have decided, at least initially, how to address these releases. Information
that is more precise and technically valid than the information a social cost disclosure
program provides would probably be needed to enforce the regulations that embodied that
decision.

4 Information disclosurc can also be uscd to spur regutatory actions other than release
controls. As noted earlier, Proposition 63 exempts from mundatory disclosure activitics
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understanding may not be as rewarding to advocates or program manag-
ers as aciual changes in conduct. For that reason. supperters and manag-
ers of a social cost disclosure program may stand in institutional danger
ol exaggerating the magnitude of the costs it describes.™ By the same
token, TRI may be in institutional danger of exaggerating the need to
reduce releases.

TRIT meets both of the conditions described above for a successful
social cost disclosure program. States and local governments have long-
established systems for regulating potlution from factories, and the TRI
reports identify the regulatory targets.

TRI's history dramatically confirms the power of a social cost dis-
closure approach in these circumstances, The first round of TRI reports
uncovered chemical release levels from big factories far higher than most
people, including the management of the firms owning the factorics, had
suspected.* This was front-page news. This disclosure in trn led to
“voluntary”™ efforts that reduced release levels from these sources far
more quickly and efficiently than any mandatory regulation,” and with-

that result in u risk from exposure to covered chemicals below a de minimis level cstab-
lished by the State of California. See supra note 39, That gives those respousible for the
eXposure N incentive to cooperate in the state’s efforts to establish such de minimis [evels
for them. Accordingly,

to date nearly 300 [such| standards have been set withoul a single legal challenge.
This experience prompted a review panel appointed by Calitfornia Governor Pete
Wilson to declare that “by federal standards, Proposition 65 has resulted in 100
years of progress in the arcas of hazard identification, risk assessment and expo-
sufe assessment.”

Barsa, supra note 39, at 1240. For suggestions for extending this approach, see infra text
accompanying notes 146-149,

*The very act of disclosure may tend toward exaggeration due to “*‘alarmist bias, as
frightening information is more salient and potent than comforting information, regardless
of what is true.” Sunstein, supra note 1, at 627. This bias may be more potent when politi-
cal action, rather than changes in individual conduct, is the natural response, since
“[pieople often believe themselves to be immune from risks thal they acknowledge are
significant and real with respect o others.” id, at 628.

* Products subjecl to Proposition 635 generally bear a label reading “WARNING: this
product contains & chemical known to the State of California to cause [the harm in ques-
tion].” Barsa, supra note 39, at 1227-28. Crilics have argued that such disclosure require-
ments exaggerate the risks presented by the chemical ar issue through use of the word
“WARNING” and by failing to give any indication of the magnitude of the risk. See id. at
1228-31. Critics also claim that Proposition 65's proponents deliberalely designed it this
way because they were more interested in gencrating pressure on users of toxic chemicals
to reduce their releases than in informing the public accurately about wxic risks, See id. at
1238-39.

4 “I'The first TRI data] shocked a lot of Lhe industry folks, the magnitude of these re-
leases. It really hit home. People from boardrooms all the way down to plants recognized
ihey had to get aggressive to try to find ways to reduce these emissions.” Dan Borne, Lou-
isiana Chemiecal Association, TIMES-ProaYUNE, Feb. 17, 1991, quoted in ENVIRONMENTAL
Derense Funn, Toxic IGNORANCE 39 ( 1997).

" “Pacilities currently covered by the TRI have reduced their reported releases of toxic
chemicals by 44 percent. or 1.6 billion pounds, since 1988 Addition of Reporting Ele-



