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INTRODUCTION

On July 2, 2002, this Court held that defendant Environmental Protection Agency
(“EPA”) is in violation of Section 7(a)(2) of the Endangered Species Act (“ESA”) for not
consulting on the impacts of 54 pesticide active mgredients on threatened and endangered
salmon ' The Court ordered EPA to initiate consultations on the 54 pesticides 1n accordance
with a schedule that runs until December 2004 Through the consultations, the National Marine
Fisheries Service (“"NMFS™) will provide its expert biological opinion as to what 1s required to
ensure that use of registered pesticides containing these active ingredients will not jeopardize the
survival and recovery of histed salmon. QOuce NMFS 1ssues 1its biological opmion, EPA must
take whatever steps are necessary to prevent such jeopardy.

The ESA contains a “clear mandate that a comprehensive biological opinion ... be

completed before mitiation of the agency action.” Conner v. Burford, 848 F.2d 1441, 1455 (9™

Cir. 1986) (emphasis added). Contrary to this mandate, the actions undergoing consultation —
use of the 54 pesticide active ingredients 1n salmon watersheds — are continuing unabated. EPA
is continuing to authorize use of registered pesticides containing the 54 pesticide active
ingredients without sufficient constraints to prevent harm to salmon.

Plaintiffs Washington Toxics Coalition et al. (“Toxics Coalition™) presented evidence to
this Court demonstrating that residues of these pesticides either havé been detected by the U S.
Geological Survey (“USGS”) in surface waters m salmon watersheds at levels that exceed

aquatic life criteria or that EPA has found that these pesticides are likely to migrate into surface

! The Court’s order hists 55 pesticide active ingredients. Order at 14 n. 22. However, because
lindane (gamma-BHC & HCH) identified in the Decl. of Richard D. Ewing, Ph.D and hndane
1dentified in the Second Declaration of Aimee Code refer to the same active ingredient, the
Court’s order covers 54 pesticide active ingredients. A registered pesticide contdins one or more
active ingredients. “Salmon” 1s used to refer to all histed salmonids, salmon and steelhead alike

Earthrustice
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waters at levels that exceed EPA’s levels of concem for fish, their food sources, or their habitat.
In holding th;t the Toxics Coalition has standing to challenge EPA’s@failure to consult on the 54
pesticides, the Court concluded that plaintiffs had submitted “scientific or competent declaratory
evidence demonstrating a causal link between EPA’s ongoing registration actions and direct or
indirect effects on salmonid populations.” Order at 13-14.

Thus motion seeks further injunctive relief to preventharm to sahnq’r(l from use of these
pesticides during the consultation process and the time 1t takes EPA to implement the results of
that process. To munimize the harm to listed salmon during the Section 7 process, the Toxics
Coalition asks the Court to 1ssue an injunction prohibiting EPA from continuing to authorize use
of pesticides contamnmg the 54 active ingredients' (1) within 20 yards of streams and other water
bodies accessible to listed salmon; and (2) through aerial spraying within 100 yards of streams
and other water bodies accessible to listed salmon. In addition to these buffer zones, the Toxics
Coalition seeks a further prohibition on the urban use of a subset of the pesticides frequently
detected in urban salmon watersheds unless the pesticides are sold by a licensed pesticide dealer
and apphed by a certified pesticide applicator.

BACKGROUND

NMFS began listing salmon in 1989 with the emergency histing of the Sacramento winter
run chinook as threatened, a hsting that was subsequently upgraded to endangered 1n 1994,
Since that time, NMFS has adopted 25 other hstings of Pacific salmon. Despite the passage of
more than a dozen years since the first salmon ESA listing, EP A never initiated consultation with
NMEFS on even a single pesticide until ordered to do so by this Court.

A growing body of scientific evidence documents numerous ways pesticides impact
salmon. These impacts include mortalities, sublethal effects to salmon, and indirect effects on

salmon food sources and habitat. Decl. of Richard Ewing, Ph.D, {9 4-19 (Apr. 2001).
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1 In issuing its salmon protection rule under the ESA, 16 U.S.C. § 1533(d), NMFS
2 |lidentified pesticide use as an activity that may kill or injure salmon, noting that “concentrations
3 || of pesticides may affect salmonid behavior and reproductive success.” NMFS further stated that:
4 |1 “Current EPA label requirements were developed in the absence of information about some of
3 || these subtle but real impacts on aquatic species such as salmonids” and without an assessment of
6 ||the pesticides’ sublethal, synergistic, and cumulative effects on salmon. 65 Fed. Reg. 42,422,
7 1]42,427, 42,456-57, 42,473 (July 10, 2000).
8 The Toxics Coalition introduced evidence that particular pesticides are causing or are
9 ||likely to cause harm to listed salmonids This evidence comes in two forms: (1) USGS
10 || detections of the pesticides in salmon watersheds at levels associated with adverse effects to
11 || salmon or their habitat; and (2) EPA findings in its ecological risk assessments that the registered
12 11 uses of these pesticides would likely result in environmental contaminations that exceed EPA’s
13 {]1evels of concern for fish and their habutat.
14 First, USGS surface water momtoring has detected concentrations of pesticides m Pacific
15 || Northwest and California rivers and streams at or above levels that are assotiated with
16 || detrimental impacts to salmon and therr habitat. Five of the USGS survey areas comncide or
17 || overlap with the range of listed salmon® the Willamette Basin in Oregon, the Yakima Basin and
18 1| Puget Sound in Washington, and the San J oaquin-Tulare and Sacramento Basins in California.
19 || Ewing Decl. 19 24-25 & Ex. 4-8; Ex. 46-47 to 1 Decl. of Aimee Code, M.S. (Apr. 2001); 3
20 fI Decl. of Aimee Code, M S. § 2 (Nov. 2002) & Ex. 1, 22. Detections were found both in areas
21 || affected by agricultural pesticide uses and n urban and suburban areas from home and garden
22 || and other non-agricultural pesticide uses. In 14 instances, USGS detected concentrations at or

23 || above levels set by EPA or other governmental or scientific authorities to protect aquatic life

24

25 Earthyustice
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from effects. Ewing Decl. § 26.

Second, EPA’s re-registration process has documented hazards posed to salmon from
numerous pesticides. As part of the process of re-registering old pesticide products under current
environmental standards, EPA assesses the ecological risks from estimated environmental
concentrations of pesticides used in accordance with the registrations and EPA-approved labels.
1™ Code Decl. 49 6-10. Based on toxicity studies, EPA establishes regulatory levels of concern
for fish, aquatic invertebrates, and aquatic plants. 54 Fed. Reg. 27,984, 28,003 (1989)
(describing how EPA makes ESA effects determinations); 1% Code Decl. § 11. EPA has
established more stringent regulatory levels of concern for threatened and endangered species
because “listed species may not be able to withstand even the loss of a few individuals in the
population.” 54 Fed. Reg. at 28,004; accord id. at 27,992 (“Since the population of a listed
species is generally already significantly reduced, the population 1s hikely to be more susceptible
to additional environmental stresses, in addition to habitat loss, than are n;}n-listed spectes’)
EPA then estimates the environmental concentrations that will migrate mnto surface water from
the pesticide use to determine whether its regulatory levels of concern will be exceeded. Id.; 1%
Code Decl. 41 12-17. For many pesticides, the estimated environmental concentrations exceed
EPA'’s levels of concem for fish, aquatic invertebrates, and/or aquatic plants.>

The Coalition mtroduced EPA’s findings of aquatic level of concern exceedances for

? In 1ts description of 1ts endangered species program, EPA stated that an exceedance of a
pertinent regulatory level of concern “confirms that a ‘may affect’ situation exists.” 54 Fed. Reg.
at 28,004; see also 1d at 27,992 (“EPA conducts a nisk assessment to arrive at a ‘may affect’
determination.”) In assessing particular pesticides, EPA routinely draws the conclusion from
exceedances of regulatory levels of concemn that registered uses of the pesticide, for example,
“may adversely affect endangered species of . . freshwater fish (acutely and chronically).” E.g.,
1¥ Code Decl. Exh. 12 at 153 (chlorothaloml); 1* Code Decl. §§ 19-20. A “may affect”
determination triggers the Section 7 consultation obligation. 50 C.F.R. § 402.14(a).
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more than three dozen pesticides that either are commonly used in Washington, Oregon, or
California or have been frequently detected in salmon watersheds in these three states. 1% Code
Decl. 41 17-31 & Exh 5; 2" Code Decl. 99 4-5 In addition, the Coalition presented EPA’s
findings of aquatic level of concern exceedances for three other pesticides that are used less
frequently 1n the Pacific Northwest and California but in a manner that poses high risks of
exposure or toxicity. 2™ Code Decl. § 7 (diflubenzuron, coumaphos, linuron). Either based on
the USGS detectrons or EPA’s findings (or a combination of the two), the Coalihion presented
evidence that 54 pesticide active ingredients either are making their way or are likely to make
their way into salmon streams at levels that cause harm to salmon or their habitat

On July 2, 2002, this Court issued an order directing EPA to begin the process of
ensuring that use of the 54 pesticides will not harm hsted salmon. The Court found that “it 1s
undisputed that EPA has not imtiated, let alone completed, consultation with respect to the
relevant 55 pesticide active ingredients,” Order at 16, and that “EPA’s own reports document the
potentially-significant risks posed by registered pesticides to threatened and endangered
salmomds and their habitat.” Id. at 15 n.25. According to the Court:

Despite competent scientific evidence addressing the effects of pesticides on salmonids

and their habitat, EPA has failed to initiate section 7(a)(2) consultation with respect to its

pesticide registrations .. Such consultation 1s mandatory and not subject to unbridled

agency discretion. The Court, declares, as a matter of law, that EPA has violated section

7(a)(2) of the ESA with respect to its ongoing approval of 55 pesticide active ingredients

and registration of pesticides contaning those active ingredients.
Id. at 15. The Court established a schedule for EPA to imitiate consultatiens on the pesticides,
which runs from July 15, 2002 through December 1, 2004.

In accordance with this Court’s order, EPA determined that three pesticides “may affect”

listed salmon and imtiated consultation with NMFS on those pesticides. The Coalition submutted

comments to NMFS and EPA identifying deficiencies in EPA’s effects determinations and
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consultation packages. 3™ Code Decl. Ex. 2-3.> Presumably because of the inadequate
information supplied to NMFS, the consultations have not been concluded under the generally
controlling ttimeline. 16 U.S.C. § 1536(b}(1) & 50 C.F.R § 402.14(e) (90-day timelme for
consultation may be extended where action agency needs to provide more information) Given
the many ways that pesticides impact salmon and their habitat and the fact that these will be the
first consultations conducted by NMFS on pesticide impacts on salmon, it may take several
months or longer for NMFS to issue biological opimons on the already-submitted pesticides. It
will obviously take much longer for the pesticides that sit further back in the queue

If NMFS concludes that a pesticide will jeopardize salmon survival or recovery, it must
identify steps for EPA to take to avord jeopardy. 16 U.S.C. § 1536(b)(3)A) (jeopardy biological
opinions must present a reasonable and prudent alternative that avoids jeopardy). To discharge
1ts independent Section 7 duty to avoid jeopardy, EPA must comply with the biological opinion
or take other measures sufficient to ensure that its actions will not jeopardize histed species’

survival and recovery. See Pyramid Lake Paiute Tribe v. Dep’t of Navy, 898 F.2d 1410, 1415-

16 (9™ Cir. 1990) (action agency has substantive obligation to avoid jeopardy); Bennett v. Spear,
520 U.S. 154, 168-69 (1997) (action agencies generally discharge their Section 7 duty by
mmplementing the biological opimon). In addition, NMFS may 1ssue an incidental take statement

that authorizes the take of listed species from the federal activity subject to terms and conditions
’ &

* EPA has made effects determinations on six pesticides: a “likely to adversely affect”
determimation for propargite, leading to a formal consultation; “not likely to adversely affect”
determinations on some propargite uses and two other pesticides, leading to mformal
consultations, and “no effect” determinations fot three pesticides, ending the consultation
process The Toxics Coalition objected to the no effect and not likely to adversely affect
determinations because EPA focused exclusively on acute lethal effects, 1ignored the growing
evidence on sublethal effects at lower doses, and relied on methods for discounting effects that
have never been subjected to NMFS’ scrutiny See 3™ Codé Decl. Ex. 2-3.
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that mitigate the harm from the take. 16 U S.C. § 1536(b)(4). To be insulated from ESA take
liability, EPA would need to comply with the terms and conditians of an incidental take
statement on its pesticide registrations. Id. § 1536(o}(2).

Even once NMFS issues a biological opinion, it will take time for EPA to bring its
pesticide registrations mto comphance with Section 7 based on the opinion. Under the Federal
Insecticide, Fungicide, and Rodenticicie Act (“FIFRA”), EPA imposes use restrictions by
amending its pesticide registrations and the EPA-approved labels on thurpesti‘cide products. The
FIFRA process of re-registering pesticide products has stretched out for years. 7 U.S.C. § 136-1.
Even once EPA revises a registration and reqmires new labels, EPA generally allows pesticides
bearing the old labels to be sold for an additional year or more. See 56 Fed. Reg. 29,362, 29,368
(1991) (generally allowing 18 months to sell products bearing old labels); 1* Goldman Decl. Ex.
1 (2001 agreement to phase-out residential uses of diazinon over 3 years); 1* Goldman Decl. Ex.
2 (2000 agreement to phase out residential uses of chlorpyrifos over 1-4 years).

Incessant time lags have plagued EPA’s actions to bring its pesticide registrations mnto
compliance with the ESA. While EPA has never consulted with NMFS over the effects of
pesticides on salmon, 1t has engaged in several consultations with the U.S. Fish and Wildlife
Service over the impacts of pesticides on other listed species. See 54 Fed. Reg. at 27,985
(descnbing EPA pesticide consultations). EPA has accumulated biological opimions, but done
lattle more than place them on a shelf. For example, the Fish and Wildlife Service last issued a
biological opinion on pesticide impacts on aquatic species in 1989, yet EPA has never amended
any of the pesticide labels to implement that biological opinion. See infra at 20-21. Where a
biological opinion finds that a pesticide use will cause jeopardy to a listed species, EPA has

postponed changing 1ts registrations or the labels to comply with the opinion until it develops an
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endangered species program. And while EPA proposed such a program m 1989, it has allowed
that proposal to languish 1n the halls of the EPA bureaucracy. The proposed program would
require pesticide labels to refer pesticide users to use hmitations contained in county bulletins.
Id. at 28,005-06. In anticipation of thus program, EPA has developed some county bulletins
embodying safeguards to protect threatened and endangered species in keeping with the
biological opimons. See Decl. of David J. Zaber, Ph.D 1 16-18 (Nov. 2002). These county
bulletins remain purely voluntary because EPA’s endangered species program is still dormant.
To make matters worse, EPA recently considered back tracking from requiring
mandatory use restrictions to protect threatened and endangered species. The Fish and Wildlife
Service reacted negatively to this proposal, cauttoning that:
Unless EPA requires mandatory compliance with FIFR A-enforceable pesticide use
limitations, there will be no certamty that our consultations on pesticides will result in
protective measures for threatened and endangered species. Unless the pesticide
applicator is required to implement the use limitations necessary to protect listed species,
we cannot assume that the alternatives to avoid jeopardy or the measures to minimize
take will be effective.
Letter to EPA Ass’t Admin. from FWS Director at 1 (June 9, 2000) (1¥ Goldman Decl. Ex 3).
While the Court has ilhpos‘ed a schedule for EPA to imtiate Section 7 consultations,
initiation of consultation will only begin the process of bringing EPA’s pesticide registrations
mto compliance with the ESA. After NMFS issues a biological opimion assesses a pesticide’s
impacts on salmon, EPA must implement the biological opinion. In the past, EPA has been
extremely dilatory in translating biological opinions into pesticide use restrictions to protect
threatened and endangered species. Based on EPA’s track record, it is likely to take EPA an
inordinate amount of time to bring 1ts pesticide registrations mnto compliance with Section 7. In

the meantime, threatened and endangered salmon are placed at risk, contrary to the ESA’s

mandates For this reason, the Coalition asks the Court to order further injunctive relief to
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minimize the harm to listed salmon from use of the 54 pesticides while EPA completes and

implements consultation on its EPA’s registrations.
ARGUMENT

I UNDER SECTION 7(A)(2), AN INTUNCTION SHOULD ISSUE TO MINIMIZE
HARM TO LISTED SALMON SPECIES DURING THE CONSULTATION
PROCESS.

A An ESA Consultation Must Be Completed Before an Agency Action that May
Affect Listed Species May Proceed.

Section 7(a)(2) imposes both substantive and procedural obligations on federal agencies.
Substantively, Section 7(a)(2) requires every federal agency to énsure that its actions are not
likely to jeopardize the survival or recovery of a listed species. 16 U.S.C. § 1536(a}(2). To
ensure comphiance with the substantive no-jeopardy mandate, Section 7(a)(2) estabhishes a
consultation process, calling for “a systematic determination of the effects of a federal project on

endangered species.” Thomas v. Peterson, 753 F 2d 754, 764 (9" Cir. 1985).

The formal consultation process commences when a federal-action agency determines
that a proposed federal action “may affect listed species,” 50 C.F.R. § 402.14(3.), and concludes
when the expert fish and wildhfe agency issues a biological opimon determimng whether the
proposed action is likely to jeopardize the survival or recovery of a listed species. 16 USC. §
1536(b)(3)(A); see also 50 C.F.R. § 402.14(g) (expert agency consultation responsibilities); 50
C.F.R. § 402.14(h) (contents of biological opinion) By regulation, NMFS and the Fish and
Wildhfe Service have established an informal consultation process under which the action
agencies may make a “may affect” but “not likely to adversely affect” finding for a particular
action. 50 C.F.R. § 402.13. If NMFS concurs 1n writing in a “not likely to adversely affect”
finding, informal consultation is concluded; if NMFS does not concur, a formal consultation is
required. Id. §§ 402.13(a), 402 14(b)(1) & (D(3).
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