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INTRODUCTION
This case 1s back before the Court on Plamtiffs’ Motion For Further Injunctive Rehief

(Nov 26, 2002) (“Motion”) Even though the Court’s July 2, 2002 Order (“Order”) already
remedied the only Endangered Species Act (“ESA”) violation found, Plamntiffs seek to enjon
under ESA § 7(a}(2) certain existing sales and uses of pesticides authonzed under the Federal
Insecticide, Fungicide, and Rodenticide Act (“FIFRA™) The pnivate Intervenor-Defendants
(“Intervenors™) — who represent a group of pesticide manufacturers, pesticide applicators, and
farmers who rely on pesticides to produce food crops, as well as formulators and blenders of
various end-use pesticide products mcluding residential, lawn, and garden products — oppose
this unfounded Motion based on the arguments below and on the accompanying Declarations of
John A Lacadie, Jenmifer Shaw, Richard Reiss, David C Evans, and ] Michael Klise
STATEMENT OF THE CASE

The Court’s Order decided Plaintiffs” ESA § 7 claims as follows The Court dismissed
for lack of standing Plaintiffs’ claims regarding 898 active ingredients 1n pesticides, but found
standing with respect to 54 active ingredients ' See Order at 13-14 & n22 As to those 54
active ingredients, the Court dismissed on the ments Plaintiffs” ESA § 7(a)(1) claim  Order at
18-20

On Plaintiffs’ other Claim, the Court “declare[d], as a matter of law, that EPA has
violated section 7(a)(2) of the ESA with respect to 1ts ongoing approval of [54] pesticide active
igredients and registration of pesticides containing those active ingredients ” Order at 15 The
Court found that neither EPA nor Intervenors had asserted that EPA “has complhied with section
7(a)(2) with respect to 1ts pesticide-registrations and determined the effect of those ongoing

agency actions on threatened and endangered salmomds ** [d Thus, the sole legal defect found

: Although the Court’s Order refers to 55 pesticide active mgredients, two of them are the same mgredient See
Plamtiffs’ Motion at 1 n 1  Thus, our response, like Plamtiffs’ Motion, speaks in terms of 54 ingredients
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was the absence of ESA “effects” determinations under 50 CF R §§ 402 13 and 402 14 with
respect to EPA’s continuing authorization for public use of 54 active ingredients See id (citing
50 CFR § 402 14(a), which provides that EPA and other agencies must “determine whether
any action may affect listed species or critical habitat™) :

The Court then emjommed EPA to follow a specific schedule for making effects
determinations See Order at 17-18  “EPA shall make effects determinations and consult, as
appropnate™ for 54 pesticide active ingredients at 9 specific times extending from “July 135,
2002 to “December 1, 2004 ™ id

THE STATUTORY AND REGULATORY CONTEXT
The Three Possible Results Of An Effects Determination On A Particular Pesticide

Active Ingredient — ESA § 7(a)(2) states 1n pertinent part

Each Federal agency shall, in consultation with and with the assistance of the Secretary,
insure that any action authorized, funded, or carned out by such agency (heremnafter m
this section referred to as an “agency action”) 1s not likely to jeopardize the continued
existence of any endangered species or threatened species or result in the destruction or
adverse modification of [designated critical] habitat of such species

16 USC §1536(a)(2) For ESA-hsted salmon,” the National Marmme Fisheries Service
(“NMFS™) performs the Secretary’s “consultation” role of providing a biological opinion on
whether a proposed “agency action” would comply with ESA § 7(a)(2)’s constraints against
jeopardizing the survival of a listed species and adversely modifying its critical habitat

NMFS and the U S Fish and Wildlife Service (collectively, “Services™) adopted rules
on their ESA § 7 “consultation” role at 50 C F R Part 402 * As the Order recogmzes (at 15, 17-

% EPA had not made “effects” determmations for pesticides registered under FIFRA before the salmomids were
listed, based on the government’s wmterpretation that ESA § 7(a)(2) and the 50 CF R Part 402 rules potentially
require consultation only when EPA 1s taking some new affirmative “agency action™ (such as reregistermg a
pesticide under FIFRA) after the salmon hstings The Court’s Order (at 7-9) found that “each pesticide registration
constitutes an ongoing agency action,” because EPA has FIFRA discretion to modify the currently-allowed uses

? As used 1n this brief, “ESA-listed” and * Listed” refer to species that have been determined to be endangered or
threatened pursuant to the standards and procedures m ESA § 4,16 US C § 1533

¥ Since the Services have only an advisory “consultation” role under ESA § 7 not a regulatory role, the position of
the United States and of four Supreme Court Justices reachung the 1ssue 1s that the Part 402 rules are not binding on
{footrote continued )
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