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The Center for Regulatory Effectiveness appreciates the opportunity to comment on BOEMRE‟s 

scoping for its Multisale Environmental Impact Statement (“EIS”) on 2012-2017 oil and gas 

leasing in the Gulf of Mexico (“GOM”).
1
  

 

CRE‟s initial comments focus on regulation of oil and gas seismic operations in the GOM and 

elsewhere in the Outer Continental Shelf (“OCS”).  As explained in detail below: 

 

Significant change from current seismic regulation in the Gulf of Mexico is 

unnecessary to protect marine mammals or other species. Any significant 

change (e.g., required use of acoustic models) would significantly increase the 

expense, delay, burden and uncertainty of seismic exploration. There is no 

evidence of a problem sufficient to justify this increase in expense, delay, burden 

and uncertainty.  

 

 

BACKGROUND 

 

In 2007, what was then the Minerals Management Service (“MMS”) published a final EIS 

covering GOM Western Planning Area lease sales 204, 207, 210, 213 and 218; and Central 

Planning Area lease sales 206, 206, 208, 213, 216 and 222. 

http://www.GOMr.boemre.gov/PDFs/2007/2007-018-Vol1.pdf and  

http://www.GOMr.boemre.gov/PDFs/2007/2007-018-Vol2.pdf  

 

In 2008, MMS published a final supplemental EIS covering CPA 208, 213, 216 and 222, and 

WPA 210, 215 and 218.  The supplemental EIS also covered the additional 181 South Area, and it 

analyzed any new information for the CPA and WPA.  

Gulf of Mexico OCS Oil and Gas Lease Sales: 2009-2012; Central Planning Area Sales 208, 213, 

216, and 222; Western Planning Area Sales 210, 215, and 218; Final Supplemental 

Environmental Impact Statement  

 

                                                           
1
 BOEMRE‟s scoping notice and request for comment is published at 76 FR 7228 (Feb. 9, 2011), and 

available online at http://edocket.access.gpo.gov/2011/2011-2821.htm. 
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The 2007 and 2008 EISs both covered seismic and concluded that current regulation adequately 

protect animals in the GOM: e.g., “The proposed protected species lease stipulations and the 

several mitigations, including onboard observers and airgun shut-downs for whales in the 

exclusion zone, included in NTL 2007-G02 („Implementation of Seismic Survey Mitigation 

Measures and Protected Species Observer Program‟) minimize the potential of harm from seismic 

operations to marine mammals.”
2
  

 

In addition to these Multisale EISs, MMS has published several EAs for individual GOM lease 

sales.
3
   

 

NRDC, the Center for Biological Diversity, Inc., Sierra Club, and Gulf Restoration Network have 

sued the Department of Interior and BOEMRE in the United States District Court in New 

Orleans. They claim that Interior/BOEMRE‟s regulation of oil and gas seismic in the GOM 

violates the National Environmental Protection Act (“NEPA”) because BOEMRE hasn‟t 

performed a new EIS for GOM seismic. This case has been stayed pending settlement negotiations 

between the parties. 

 

 

BOEMRE’S LONG-STANDING REGULATION OF SEISMIC IN THE GOM 

ADEQUATELY PROTECTS MARINE MAMMALS 

 

We agree with BIOEMRE/MMS' prior EISs that longstanding federal government regulation of 

oil and gas seismic in the Gulf of Mexico and elsewhere adequately protects whales and other 

species from any significant adverse effect from seismic. No additional or different regulation of 

seismic is necessary. The MMS/BOEMRE mitigation requirements applied in the GOM now and 

for decades are sufficient. 

 

More specifically, current safety measures protect marine life. Geophysical contractors' 

established use of marine mammal observers, safety exclusion zones, and soft-starts ensure that 

seismic surveys do not harm whales. Change to SEL as a regulatory metric is unnecessary to 

protect marine mammals or other species. SEL and the Southall Acoustic Criteria are also 

infeasible for the regulation of marine mammal behavioral effects. 

 

Three large whale species reside in the GOM: Bryde's Whales, Sperm Whales, and Killer Whales 

(www.gomr.boemre.gov/homepg/regulate/environ/marmam/Cetacean.pdf). NMFS‟s surveys 

indicate that the Mississippi River Delta area has a particularly high number of cetaceans, and “by 

1989, it was certain that many types of cetaceans lived in the deepwaters of the Gulf.”  Id. These 

whale species and other marine mammals in the GOM have co-existed with oil and gas industry 

infrastructure and activities for decades.  There is no evidence that seismic operations have caused 

                                                           
2
2007 GOM Multisale EIS, page 2-15, available online at 

http://www.GOMr.boemre.gov/PDFs/2007/2007-018-Vol1.pdf . The NTL cited in the quoted passage is 

available online at http://www.gomr.boemre.gov/homepg/regulate/regs/ntls/2007NTLs/07-g02.pdf .  
 
3
All the GOM EAs and EISs are compiled online at   

http://www.gomr.boemre.gov/homepg/regulate/environ/nepa/nepaprocess.html  

 

http://www.gomr.boemre.gov/homepg/regulate/environ/marmam/Cetacean.pdf
http://www.gomr.boemre.gov/PDFs/2007/2007-018-Vol1.pdf
http://www.gomr.boemre.gov/homepg/regulate/regs/ntls/2007NTLs/07-g02.pdf
http://www.gomr.boemre.gov/homepg/regulate/environ/nepa/nepaprocess.html
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a decline in their numbers. The best available data indicate that sperm whale numbers increased in 

the GOM during the period 1996 to 2004. 
4
 

 

Nor is there any reason to believe that seismic operation in the GOM have caused whale 

strandings.  NMFS has explained that 

 

“To date, there is no evidence that serious injury, death, or stranding by 

marine mammals can occur from exposure to airgun pulses, even in the case 

of large airgun arrays.”
5
 

   

 
ACOUSTIC MODELS 

 
Proprietary acoustic models should not be used unless they are absolutely necessary. If 

proprietary models are used, then each application of them should be subject to external peer 

review before use.
 

The peer review panels should comply with OMB‟s Final Information Quality 

Bulletin for Peer Review, which is available online at 

http://www.whitehouse.gov/sites/default/files/omb/memoranda/fy2005/m05-03.pdf .  

 

Proprietary models and all other acoustic models should also comply with BOEMRE‟s 

Information Quality Act Guidelines, which require that   

 

“In situations where public access to data and methods will not occur due to 

other compelling interests, we will apply checks to analytical results and 

document what checks were undertaken. Our guidelines will, however, 

provide the specific data sources used, and the specific quantitative methods 

and assumptions we employed unless such information is deemed proprietary. 

We will define the type of checks, and the level of detail for documentation, 

given the nature and complexity of the issues.”
6
 

  

                                                           
4
 Compare Mullin, K.D. 2007. Abundance of cetaceans in the oceanic Gulf of Mexico based on 

2003-2004 ship surveys.Available from: NMFS, Southeast Fisheries Science Center, 

P.O. Drawer 1207, Pascagoula, MS 39568,26 pp;  with Mullin, K.D. and G.L. Fulling 2004. 

Abundance of cetaceans in the oceanic northern Gulf of Mexico. Mar. Mamm.Sci. 20(4): 787-

807. 

 
5
 75 FR 49795-96, http://edocket.access.gpo.gov/2010/2010-19962.htm. 

 
6
 Section VI.3,  available online at  http://www.boemre.gov/qualityinfo/PDF/MMSQualityInfoGuidelines-

Final.pdf 
 

http://www.whitehouse.gov/sites/default/files/omb/memoranda/fy2005/m05-03.pdf
http://edocket.access.gpo.gov/2010/2010-19962.htm
http://www.boemre.gov/qualityinfo/PDF/MMSQualityInfoGuidelines-Final.pdf
http://www.boemre.gov/qualityinfo/PDF/MMSQualityInfoGuidelines-Final.pdf
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Acoustic models should also be externally peer reviewed in order to determine their compliance 

with EPA‟s Council for Regulatory Environmental Modeling Guidelines, which reflect 

Information Quality Act standards.
7
  The CREM model guidance explains that: 

 

“This guidance recommends best practices to help determine when a model, 

despite its uncertainties, can be appropriately used to inform a decision. 

Specifically, it recommends that model developers and users: (a) subject their 

model to credible, objective peer review; (b) assess the quality of the data they 

use; (c) corroborate their model by evaluating the degree to which it corresponds 

to the system being modeled; and (d) perform sensitivity and uncertainty analyses. 

Sensitivity analysis evaluates the effect of changes in input values or assumptions 

on a model's results. Uncertainty analysis investigates the effects of lack of 

knowledge and other potential sources of error in the model (e.g., the 

„uncertainty‟ associated with model parameter values). When conducted in 

combination, sensitivity and uncertainty analysis allow model users to be more 

informed about the confidence that can be placed in model results. A model‟s 

quality to support a decision becomes better known when information is available 

to assess these factors.” 
8
  

 

 

THE SOUTHALL CRITERIA 

 
The published report on the Southall Criteria explains the origin and purpose of the Criteria as 

follows:  

 
“A group of experts in acoustic research from  behavioral, physiological, and physical 

disciplines was convened over a several year period. The purpose of this panel was to 

review the expanding literature on marine mammal hearing and on physiological and 

behavioral responses to anthropogenic sound, and to propose exposure criteria for 

certain effects. The group employed all available relevant data to predict noise 

exposure levels above which adverse effects on various groups of marine mammals 

are expected.”9
  

 

There are two regulatory classes of adverse seismic effect on marine mammals: physical harm (e.g., 

ear injury) and behavioral effects (e.g., avoidance of the sound source). The Southall Criteria‟s 

standards for avoiding physical harm are based on an SEL metric and are generally higher than 

the SPL numbers currently used to regulate seismic.  

                                                           
7
 “Guidance on the Development, Evaluation and  Application of Environmental Models,”  (EPA 2009), 

available on line at  http://www.epa.gov/crem/library/cred_guidance_0309.pdf 
 
8
 Id., page vii (EPA 2009), available on line at  http://www.epa.gov/crem/library/cred_guidance_0309.pdf  

 
9
 

Marine Mammal Noise Exposure Criteria: Initial Scientific Recommendations, Southall et al., AQUATIC 

MAMMALS, Vol 33, No 4 (2007), available online at 

http://thecre.com/pdf/Aquatic%20Mammals%2033%204_FINAL1.pdf      

 

http://www.epa.gov/crem/library/cred_guidance_0309.pdf
http://www.epa.gov/crem/library/cred_guidance_0309.pdf
http://thecre.com/pdf/Aquatic%20Mammals%2033%204_FINAL1.pdf
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The Criteria and the experts generating them have much more difficulty producing numbers to 

protect against behavioral effects on marine mammals. The experts admit that the data base is 

often unreliable and that they are unable to identify “broadly applicable, quantitative criteria for 

behavioral disturbance in response to multiple-pulse and nonpulse sounds.”  We will quote the 

Southall report itself at some length on this very serious limitation with regard to seismic 

behavioral effects:  

 

”One challenge in developing behavioral criteria is to distinguish a significant 

behavioral response from an insignificant, momentary alteration in behavior. For 

example, the startle response to a brief, transient event is unlikely to persist long 

enough to constitute significant disturbance. Even strong behavioral responses to 

single pulses, other than those that may secondarily result in injury or death (e.g., 

stampeding), are expected to dissipate rapidly enough as to have limited long-

term consequence. 

 

Consequently, upon exposure to a single pulse, the onset of significant behavioral 

disturbance is proposed to occur at the lowest level of noise exposure that has a 

measurable transient effect on hearing (i.e., TTS-onset). We recognize that this is 

not a behavioral effect per se, but we use this auditory effect as a de facto 

behavioral threshold until better measures are identified. Lesser exposures to a 

single pulse are not expected to cause significant disturbance, whereas any 

compromise, even temporarily, to hearing functions has the potential to affect 

vital rates through altered behavior. For other anthropogenic sound types multiple 

pulses, nonpulses), we conducted an extensive review of the available literature 

but were unable to derive explicit and broadly applicable numerical threshold 

values for delineating behavioral disturbance. We did develop a quantitative 

scoring paradigm that numerically ranks, as a severity scaling, behavioral 

responses observed in either field or laboratory conditions. We applied this 

approach to the appropriate behavioral data for multiple pulses and nonpulses. 

Some of these data suffer from poor statistical power, limited information on 

received sound levels and background noise, insufficient measurements of all 

potentially important contextual variables, and/or insufficient controls. Some such 

data are analyzed here solely for illustrative purposes. Most behavioral studies 

suffered from at least some of these problems.”  

*** 

“The inability to identify broadly applicable, quantitative criteria for behavioral 

disturbance in response to multiple-pulse and nonpulse sounds is an acknowledged 

limitation.”
10

  

 

                                                           
10

 Id. pages 413-414, available online at 

http://thecre.com/pdf/Aquatic%20Mammals%2033%204_FINAL1.pdf      

 

http://thecre.com/pdf/Aquatic%20Mammals%2033%204_FINAL1.pdf
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These behavioral effects limitations and other problems have led experts to recommend the use of 

exposure context to regulate lower exposures. These lower exposures are generally the ones 

involved in behavioral effects regulation: 

 

“SEL now seems not to be the silver bullet we were hoping it would be. Jim 

Finneran reported that SEL is appropriate only at fairly high exposures, and that 

context might be more appropriate at lower exposures”
11

 

 

 

“[I]t has become clear that exposure context is a better index of behavioral 

response than is the dose-response relationship. Researchers looked for a dose-

response relationship for decades but never found one. Bill Ellison has pushed the 

idea of context ever since SURTASS LFA Phase 2 when a sound source outside 

the gray whale migratory corridor failed to elicit the same response as a source 

directly in the corridor. The context of the exposure (source placement) was more 

important than the magnitude of the exposure. Rebecca Dunlop reported how the 

Australian team has made context a central feature in our humpback study. [The JIP 

was seen to be at the cutting edge in this context issue]. Brandon Southall is including 

context in the Navy‟s attempts to measure noise effects on toothed whales in 

Southern California. Both studies involve a large number of possibly explanatory 

variables. This new development since Nyborg from exposure magnitude to exposure 

context represents a paradigm shift in our thinking.”12
  

 

Given these flaws and limitations, the Southall Criteria are infeasible with regard to regulation of 

seismic behavioral effects, and they should not be used to regulate those effects.  

 

Once again, we appreciate the opportunity to submit these comments, and we look forward to the 

Agency‟s response.   

 

 
Jim J. Tozzi 

Member, Board of Advisors 

Center for Regulatory Effectiveness 
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Trip Report: Cork, Ireland Conference on the Effects of Noise on Aquatic Life, Roger Gentry, August 

31, 2010, available online at  

http://www.iagc.org/attachments/contentmanagers/1010/Gentry_JIP_doc_SummaryEffectsNoiseConf_VF

_2010_08_31.pdf   

 
12

 Id., available online at   

http://www.iagc.org/attachments/contentmanagers/1010/Gentry_JIP_doc_SummaryEffectsNoiseConf_VF

_2010_08_31.pdf   
 

http://www.iagc.org/attachments/contentmanagers/1010/Gentry_JIP_doc_SummaryEffectsNoiseConf_VF_2010_08_31.pdf
http://www.iagc.org/attachments/contentmanagers/1010/Gentry_JIP_doc_SummaryEffectsNoiseConf_VF_2010_08_31.pdf
http://www.iagc.org/attachments/contentmanagers/1010/Gentry_JIP_doc_SummaryEffectsNoiseConf_VF_2010_08_31.pdf
http://www.iagc.org/attachments/contentmanagers/1010/Gentry_JIP_doc_SummaryEffectsNoiseConf_VF_2010_08_31.pdf

