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June 8, 2012

Ronnie Levine
Assistant Director
Information Resources Management Directorate
Bureau of Land Management 
Department of the Interior
1849 C Street, NW, Room 5612
Washington, DC 20240

      Re:   BLM Violation of BLM, DOI and OMB Open Government/Transparency Guidelines

Dear Mr. Levine:

I am writing to bring to your attention a violation of the Open Government and Transparency Initiative
championed by the White House and implemented by the agencies through guidance from the Office of
Management and Budget (OMB).  Specifically, the Bureau of Land Management (BLM) is refusing to
release to the public the public’s own comments on the agency’s draft Programmatic Environmental
Impact Statement (PEIS) for Oil Shale.  BLM requested public comments on the draft document in a
Federal Register notice on February 6, 2012.1 

BLM’s Violation of BLM Open Government/Transparency Plans

One week after BLM’s February 6, 2012 Federal Register notice was published, the agency released its
updated Open Government Plans and Activities – Implementing and Enhancing Transparency,
Participation, and Collaboration report.2 

The Background section of the document lists “Publishing government information online” as the first
step of the President’s Open Government Initiative.  Specifically, the BLM document states:

The OMB Open Government Directive instructs executive departments to
execute specific steps in order to implement transparency, participation, and

1  See, http://ostseis.anl.gov/documents/docs/2012_Draft_OSTS_PEIS_BLM_NOA.pdf.

2  Bureau of Land Management, Open Government Plans and Activities, Updated February 15, 2012,
http://www.blm.gov/pgdata/etc/medialib/blm/wo/Information_Resources_Management/policy/ib_attachm
ents/2012.Par.82115.File.dat/IB2012-073_att1.pdf
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collaboration principles. Those steps include: (1) Publishing government
information online; 

Under the heading, “The BLM’s Focus,” the agency document states:

At the bureau level, it is important that all affected staff review the DOI
OGP and incorporate the transparency, participation, and collaboration
principles into their strategic, tactical, and operational activities.

The purpose of this letter is to seek and obtain BLM compliance with the agency’s own transparency
requirements.

Public access to public comments on a public proceeding is basic prerequisite of open government.  For
decades federal agencies have made public comments available to the public, first through docket rooms
and then, as the internet developed, through online systems developed by each agency and then through
Regulations.gov.  Even though: 

1) Agencies have long released public comments in a timely manner; 

2)  BLM is implementing a White House initiative intended to significantly increase
government transparency; and

3) BLM currently releases public comments on other draft environmental impact documents,

the agency is refusing to release the text of public comments received on the draft oil shale PEIS.  The
alternatives that BLM is offering instead of releasing the documents, eventually releasing summaries of
the public comments and allowing FOIA requests for the public comments, are not acceptable substitutes
for timely release of the public materials as explained below.

Summaries of Public Comments are No Substitute for Release of the Public Documents

Agency-prepared comment summaries are no substitute for the original, unabridged documents. Moreover,
public access to the full text of the comments submitted is essential for assessing agency compliance with
the third-party provisions of the Data Quality Act (DQA). BLM’s Updated Open Government Plan
contains a section discussing the agency’s Information Quality responsibilities. This section states that
“Any challenges to the quality of BLM information will be processed expeditiously in accordance with
the guidelines.”

Despite the Plans’ commitment to agency compliance with the DQA, BLM’s lack of transparency on the
oil shale PEIS proceeding critically undermines this goal.  Specifically, the public needs access to the full
text of the documents the agency uses and relies on in order to exercise their statutory due process rights
under the DQA to “seek and obtain” correction of non-compliant information by filing Requests for
Correction against third-party data.  
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If the agency does not release the public comments, which may include significant technical data, the
public will not have access to the agency’s administrative record simultaneously with access by the
agency’s decisionmakers.  Asymmetric access to non-confidential data which will be considered by the
agency fundamentally undermines the open government process.

Unless BLM makes public comments public, the agency will: 1) violate the agency’s Open Government
Plans’ and 2) will not have established an administrative record valid for decisionmaking purposes since
the documents in the record which inform BLM’s decisions would not be available to the public for
inspection and correction.

FOIA Is Not a Substitute for Making Comments Public:  It Creates Privileged Access for the 1%

It has been suggested that anyone who wants to see public comments could obtain them through a
Freedom of Information Act (FOIA) request.  FOIA requests can take months or years to process –
preventing the comments from being evaluated by stakeholders contemporaneously with the BLM
proceedings.  

Moreover, given the large volume of comments that BLM is likely to receive in response to the draft
PEIS, the expense of a FOIA request may run in the tens of thousands of dollars.  Actual costs of a given
request would vary based on factors including how many comments a person seeks and whether persons
seeking public access to the public comments are sufficiently familiar with the subtleties of FOIA process
to request what they want and exclude extraneous materials.

If BLM requires the public to use FOIA to access comments on the draft PEIS, the agency would be
creating a two-tiered system of public participation in federal proceedings. Unless BLM releases the full
text of the comments to everyone, the agency would be granting privileged access to the full text of public
comments to only those persons and organizations who have the resources to make effective use of FOIA
while everyone else would have access to only BLM summaries of the material – a situation that is
separate and not equal.

Potential Privacy Concerns Addressed in BLM’s Federal Register Notice

It has been suggested that concern over protected personal information (PPI) could justify an agency
withholding public comments from public inspection.  Such an assertion is contrary to: 

1) Federal policy to make the complete text of public comments public, e.g., Regulations.gov; 

2) BLM’s own Federal Register notice statement for draft PEIS. Specifically, BLM stated: 

Before including your address, phone number, email address, or other
personal identifying information in your comment, you should be aware
that your entire comment—including your personal identifying
information—may be made publicly available at any time.  
77 Fed Reg 5835, col. 3



Center for Regulatory Effectiveness
- 4 -

3) Public availability of the public comments on BLM’s 2008 Oil Shale PEIS,
http://ostseis.anl.gov/involve/draftcomments/dsp_commentlist.cfm?Page
Num=1&browse#rec 

It is important to note that other Department of Interior (DOI) agencies release the full text of public
comments on draft environmental statements and other non-rulemaking documents related to energy leases
on federal lands.  For example, the complete text of public comments on the Bureau of Ocean Energy
Management’s (BOEM’s) Notice of Intent to Prepare an Environmental Assessment related to commercial
wind leasing  on the Atlantic Outer Continental Shelf may be found here, 
http://www.regulations.gov/#!docketDetail;dct=FR%252BPR%252BN%252BO%252BSR%252BPS;r
pp=25;so=ASC;sb=postedDate;po=0;D=BOEM-2011-0116

It should be noted that the above referenced public comments were in response to a BOEM Federal
Register notice published the same day, February 6, 2012, as the BLM draft Oil Shale PEIS.

One difference between the BLM and BOEM Federal Register notices is that BOEM directed the public
to submit comments to the Regulations.gov site while BLM directed that comments be sent to the agency. 
Although agencies are free to direct that comments on draft environmental documents be submitted to
themselves, it is not clear why the agency avoided using Regulations.gov which would ensure public
access to the comments. The White House has bolstered and supported public and agency use of
Regulations.gov as part of their Open Government Initiative.3   It is not clear how much taxpayers are
spending for BLM’s use of their own contractor instead of using Regulations.gov to prepare and distribute
electronic copies of comments to agency officials.  Also not clear are any benefits to the public of the
costs associated with the alternative comment submission procedure.

BLM’s Violation of DOI Open Government/Transparency Plans

BLM noted in their Open Government Plan that compliance with the DOI Open Government Plan (DOI
OGP) was an integral part of the agency’s own open government activities.  On April 9, 2012, DOI
released Version 2.0 of their Open Government Plan which contains an entire section devoted to
Transparency.  In addition to stating the Department’s commitment to serving the American public
“openly and transparently” the document also explains that the DOI has updated its policy for “Publication
of Data Underlying Policies and Decisionmaking.”

As the updated DOI OGP explains, the “new Policy commits the Department to supporting a culture of
openness with the news media and public and valuing the free exchange of ideas, data, and information
that provides for the dissemination of accurate scientific, scholarly, technical, and management
information.”  BLM refusal to rapidly release the public comments on the draft Oil Shale PEIS harms the
ability of the news media to cover and report on the oil shale leasing issue.

The conclusion is that by refusing to promptly release the draft oil shale PEIS comments, BLM is
violating Departmental policy in addition to agency policy.

3  http://www.whitehouse.gov/open/innovations/Regulations-gov-Exchange.

BruceLevinson
Cross-Out
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BLM’s Violation of OMB Open Government/Transparency Plans

As BLM’s Updated Open Government Plan states, it is in response to an OMB Memorandum which in
turn was implementing a Presidential Directive.  In his Memorandum of December 8, 2009, Director
Orszag discusses “the presumption of openness that the President has endorsed....”  As was noted in
BLM’s own Open Government Plan, the very first step listed in the Director’s Memorandum is “Publish
Government Information Online.”

It is because of OMB’s Presidentially-directed role in ensuring agency compliance with the
Administration’s Open Government policies that the distribution list for this letter includes the Center for
Regulatory Effectiveness’s (CRE’s) OIRA Watch Interactive Public Docket, www.theCRE.com/oira
which is CRE’s key forum for public discussion of OMB’s management of agency compliance with the
“good government” laws that regulate the regulatory process.  More information about OIRA Watch and
CRE may be found here, http://www.thecre.com/oira/?page_id=8.

In addition to the OIRA Watch site, the distribution list also includes CRE’s Oil Shale IPD,
http://www.thecre.com/oil/ which serves as a central forum for stakeholders to discuss, comment on and
submit data and technical materials related to the oil shale leasing issue.  For more information about IPDs
and their role in the promoting transparency in the regulatory process, please see their Wikipedia entry.4

I hereby request a meeting with you and/or designated staff to discuss BLM’s release of public comments
within the context of BLM, DOI and OMB open government plans and requirements.

Sincerely,

Bruce Levinson
Senior Vice President,
  Regulatory Intervention

cc: Mr. Lawrence Gross, Deputy Chief Information Officer, Department of Interior
Oil Shale Interactive Public Docket, http://www.thecre.com/oil/ 
OIRA Watch, http://www.thecre.com/oira/ 

4  http://en.wikipedia.org/wiki/Interactive_Public_Docket.
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