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Initial Comments by Center for Regulatory Effectiveness (“CRE”) on 

Assessment of the Cumulative Effects of Anthropogenic Stressors on 

Marine Mammals, DELS-OSB-13-01 

 
CRE representatives attended this Committee’s first public meetings on June 16-17, 

2015. Two aspects of these meetings surprised us.   

 

First, several agency representatives expressed their opinion that anthropogenic sound is 

causing significant adverse impacts on aquatic life, or that this issue is at least highly 

uncertain and needs much further review. These agency representatives included oil and 

gas seismic among the sounds that are adversely affecting aquatic life including marine 

mammals. 

 

Second, several agency representatives expressed their opinion that cumulative effects of 

anthropogenic stressors are not being adequately addressed by the Government’s current 

regulatory review. These agency representatives included oil and gas seismic among the 

cumulative effects that are not adequately being reviewed. 

 

Both of these expressed opinions are inconsistent with the Government’s recent and 

frequent statements when actually regulating.   

 

The Government consistently concludes that oil and gas seismic has a negligible impact 

on aquatic life.  

 

The Government consistently rejects claims that it does not adequately assess cumulative 

effects. 

 

CRE wishes to bring the Government’s regulatory statements to the Committee’s 

attention. 

 

 

No Harm Under Current Regulation 

 
The Government’s long-standing and widespread regulation is effective in preventing 

harm to aquatic life. This issue is discussed in some detail by CRE in Seismic Exploration 

is Heavily and Effectively Regulated In the Gulf of Mexico.1 Some recent relevant 

conclusions by regulatory bodies and the National Academy of Sciences follow. 

 

The U.S. National Marine Fisheries Service (“NMFS”) consistently concludes that 

current and long-standing regulation of oil and gas seismic adequately protects aquatic 

life from adverse effects. 

 

                                                        
1This CRE document is available at http://www.thecre.com/forum13/wp-

content/uploads/2013/03/State_of_Marine_Sound_Regulation1.pdf. 

http://www.thecre.com/forum13/wp-content/uploads/2013/03/State_of_Marine_Sound_Regulation1.pdf
http://www.thecre.com/forum13/wp-content/uploads/2013/03/State_of_Marine_Sound_Regulation1.pdf
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For example, NMFS issued an Incidental Harassment Authorization under the Marine 

Mammal Protection Act to Shell Gulf of Mexico, Inc. to take marine mammals, by 

harassment, incidental to offshore exploration drilling on Outer Continental Shelf leases 

in the Chukchi Sea, Alaska. This IHA is effective July 1, 2015, through October 31, 

2015. The Federal Register notice of this action includes NMFS’ response to several 

critical comments on the proposed IHA. Among other criticisms, NGOs commented that 

there 

 “are large gaps in basic scientific information about both the Chukchi Sea 

 ecosystem and marine mammal responses to noise, and that these gaps prevent 

 adequate analysis of the potential impacts of Shell’s proposed activities on 

 wildlife.”2 

 

NMFS responded to this comment by stating that 

 “Industrial activities have been occurring (at varying levels) in the U.S. Arctic 

 Ocean for decades, and the available measurable indicators do not suggest that 

 these activities are having long-term impacts on marine mammal species/stocks in 

 the area. For example, bowhead whales continued to increase in abundance during 

 periods of intense seismic activity in the Chukchi Sea in the 1980s (Raftery et al., 

 1995; Angliss and Outlaw, 2007), even without implementation of current 

 mitigation requirements. This increase has been observed to continue to date 

 (Givens et al. 2013). Additionally, industry has been collecting data and 

 conducting monitoring in the region for many years and will continue to do so 

 under this IHA. Therefore, NMFS’ negligible impact finding is supported by the 

 available facts and science.”3 

 

As other examples, and after extensive study, NMFS has repeatedly concluded while 

regulating that: 

 

1. “There is no specific evidence that exposure to pulses of air-gun sound can 

cause PTS [physical injury] in any marine mammal, even with large arrays of air-

guns.” 4 

 

 2. “To date, there is no evidence that serious injury, death, or stranding by marine 

mammals can occur from exposure to air-gun pulses, even in the case of large air-

gun arrays.” 5 

 

3. “NMFS does not expect that any marine mammals will incur serious injury or 

mortality in the Prudhoe Bay or strand as a result of the proposed seismic  

                                                        
2 80 FR 35748, at http://www.gpo.gov/fdsys/pkg/FR-2015-06-22/pdf/2015-15013.pdf . 
3 Id. 
4 78 FR 28419, at https://alaskafisheries.noaa.gov/notice/78fr28412.pdf .  
5 76 FR 58477, at http://www.nmfs.noaa.gov/pr/pdfs/fr/fr76-58473.pdf  .  

http://www.gpo.gov/fdsys/pkg/FR-2015-06-22/pdf/2015-15013.pdf
https://alaskafisheries.noaa.gov/notice/78fr28412.pdf
http://www.nmfs.noaa.gov/pr/pdfs/fr/fr76-58473.pdf
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survey.” 6 

 

4. “Thus, the proposed [seismic] activity is not expected to have any habitat 

related effects on prey species that could cause significant or long-term 

consequences for individual marine mammals or their populations.” 7 

 

5. “Gray whales have continued to migrate annually along the west coast of North 

America despite intermittent seismic exploration (and much ship traffic) in that 

area for decades (Appendix A in Malme et al. 1984; Richardson et al. 1995), and 

there has been a substantial increase in the population over recent decades (Allen 

and Angliss 2010). The western Pacific gray whale population did not seem 

affected by a seismic survey in its feeding ground during a prior year (Johnson et 

al. 2007). Similarly, bowhead whales have continued to travel to the eastern 

Beaufort Sea each summer despite seismic exploration in their summer and 

autumn range for many years (Richardson et al. 1987), and their numbers have 

increased notably (Allen and Angliss 2010). Bowheads also have been observed 

over periods of days or weeks in areas ensonified repeatedly by seismic pulses 

(Richardson et al. 1987; Harris et al. 2007).”8  

 

The U.S. Bureau of Ocean Energy Management (“BOEM”) also concludes that, after 

many years of leasing and after much study, there is no evidence of harm from oil and 

gas seismic under long-standing regulation. BOEM’s Chief Environmental Officer 

William Y. Brown recently explained, “To date, there has been no documented scientific 

evidence of noise from air gun geological and geophysical (G&G) seismic activities 

adversely affecting animal populations.”9 

 

Dr. Brown notes that 

 

“because of its abundance, the bottlenose dolphin heads the class in number of 

potential exposures to air gun sound levels with potential effects on behavior. Yet 

Federal stock assessments for the dolphin do not identify air gun seismic surveys 

as adversely impacting stock sustainability in the Gulf of Mexico, where air gun 

surveys are routine.”10 

 

BOEM recently issued a Final Supplemental Environmental Impact Statement for a Gulf 

of Mexico Oil and Gas Lease Sale. This final SEIS for the GOM concluded that, after 

more than 50 years of oil and gas G&G:  

 

                                                        
6 79 FR 36735, at http://alaskafisheries.noaa.gov/notice/79fr36730.pdf. 
7 79 FR 73050, at http://www.gpo.gov/fdsys/pkg/FR-2014-12-09/html/2014-28807.htm. 
8 77 FR 25834, at http://www.gpo.gov/fdsys/pkg/FR-2012-05-01/pdf/2012-10386.pdf. 
9 Dr. Brown’s article is available online at http://www.boem.gov/BOEM-Science-Note-

August-2014/. 
10 Id.  

http://alaskafisheries.noaa.gov/notice/79fr36730.pdf
http://www.gpo.gov/fdsys/pkg/FR-2014-12-09/html/2014-28807.htm
http://www.gpo.gov/fdsys/pkg/FR-2012-05-01/pdf/2012-10386.pdf
http://www.boem.gov/BOEM-Science-Note-August-2014/
http://www.boem.gov/BOEM-Science-Note-August-2014/
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“there are no data to suggest that activities from the preexisting OCS Program are 

significantly impacting marine mammal populations”11 

 

As one final example, the US National Academy of Sciences’ National Research Council 

concluded: “No scientific studies have conclusively demonstrated a link between 

exposure to sound and adverse effects on a marine mammal population.”12  

 

 

The Government Is Adequately Considering Cumulative Effects 

In the NMFS’ IHA for Shell’s Chukchi operations, which is discussed in the text and 

footnotes 2 and 3 supra, NMFS rejected claims that it is not adequately considering 

cumulative effects when regulating offshore. 

NGOs commented on the proposed IHA that 

“NMFS must address cumulative, long-term effects of increased noise and other 

impacts from oil and gas activity properly before further activity is authorized.”13 

NMFS responded to this comment in part as follows: 

“Neither the MMPA nor NMFS’ implementing regulations specify how to 

consider other activities and their impacts on the same populations when 

conducting a negligible impact analysis. However, consistent with the 1989 

preamble for NMFS’ implementing regulations (54 FR 40338, September 29, 

1989), the impacts from other past and ongoing anthropogenic activities are 

incorporated into the negligible impact analysis via their impacts on the 

environmental baseline (e.g., as reflected in the density/distribution and status of 

the species, population size and growth rate, and ambient noise). Additionally, 

NMFS analyzed cumulative effects in NMFS’ EA for the ‘Issuance of an 

Incidental Harassment Authorization for the Take of Marine Mammals by 

Harassment Incidental to Conducting an Exploration Drilling Program in the U.S. 

Chukchi Sea’ and other relevant data to inform its MMPA determination here. 

Pursuant to the National Environmental Policy Act (NEPA), those documents 

contained a cumulative impacts assessment, as well as an assessment of the 

                                                        
11 Page 4-215 of document available online at http://www.boem.gov/nepaprocess /. Click 

on “Gulf of Mexico OCS Oil and Gas Lease Sale: 2012; Central Planning Area Lease 

Sale 216/222; Final Supplemental Environmental Impact Statement; Volume I: Chapters 

1-4. 
12  Marine Mammal Populations and Ocean Noise: Determining when Noise causes 

Biologically Significant Effects, Oceans Studies board (2005), page 15, at 

http://www.nap.edu/openbook.php?isbn=0309094496. 
13 80 FR 35752, at http://www.gpo.gov/fdsys/pkg/FR-2015-06-22/pdf/2015-
15013.pdf. 

http://www.boem.gov/nepaprocess
http://www.nap.edu/openbook.php?isbn=0309094496
http://www.gpo.gov/fdsys/pkg/FR-2015-06-22/pdf/2015-15013.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-06-22/pdf/2015-15013.pdf
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impacts of the proposed exploratory drilling program on marine mammals and 

other protected resources. 

NMFS considered the impacts analyses (i.e., direct, indirect, and cumulative) 

contained in the EA and other relevant NEPA documents cited in our response to 

comment in reaching its conclusion that any marine mammals exposed to the 

sounds produced by the drillship, ice management/icebreaking vessels, support 

vessels and aircraft, and airguns would be disturbed for only a short period of 

time with no likely consequences for annual rates of recruitment or survival and 

would not be harmed or killed. Furthermore, the required mitigation and 

monitoring measures are expected to reduce the likelihood or severity of any 

impacts to marine mammal species or stocks or their habitats. 

Moreover, NMFS gave careful consideration to a number of other issues and 

sources of information. In particular, NMFS relied upon a number of scientific 

reports, including the 2014 U.S. Alaska Marine Mammal Stock Assessment 

Reports (SARs), to support its findings. The SARs contain a description of each 

marine mammal stock, its geographic range, a minimum population estimate, 

current population trends, current and maximum net productivity rates, optimum 

sustainable population levels and allowable removal levels, and estimates of 

annual human-caused mortality and serious injury through interactions with 

commercial fisheries and subsistence harvest data. 

After careful consideration of the proposed activities, the context in which Shell’s 

proposed activities would occur, the best available scientific information, and all 

effects analyses (including cumulative effects), NMFS has determined that the 

specified activities: (1) Would not result in more than the behavioral harassment 

(i.e., Level B harassment) of small numbers of marine mammal species or stocks; 

(2) the taking by harassment would have a negligible impact on affected species 

or stocks; and (3) the taking by harassment would not have an unmitigable 

adverse impact on the availability of such species or stocks for taking for 

subsistence uses.”14 

 

NMFS published similar statements while rejecting claims that NMFS had not adequately 

addressed cumulative effects when issuing other offshore IHAs.15 

We thank the NAS/NRC staff for distributing CRE’s initial comments to the members of 

this Committee, and we thank the members for reading them. 

 

THE CENTER FOR REGULATORY EFFECTIVENESS 

www.TheCRE.com  

                                                        
14 Id.  
15 80 FR 29164, at http://www.gpo.gov/fdsys/pkg/FR-2015-05-20/pdf/2015-12091.pdf. 

http://www.thecre.com/
http://www.gpo.gov/fdsys/pkg/FR-2015-05-20/pdf/2015-12091.pdf

