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CENTER FOR REGULATORY EFFECTIVENESS’ (“CRE”) REQUEST  

THAT THE UN NOT RECOMMEND USE OF THE  
U.S. NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION’S (“NOAA”) 
ACOUSTIC GUIDANCE WHEN ASSESSING THE ENVIRONMENTAL IMPACT OF 

MARINE NOISE-GENERATING ACTIVITIES 
 
 

I.  Executive Summary 
 
The UN’s Convention on the Conservation of Migratory Species of Wild Animals 
(“CMS”) has submitted a UN Voluntary Commitment entitled “Addressing the 
adverse impact of underwater noise on migratory species.”1  
 
As part of this Commitment, CMS has prepared and is widely disseminating the 
document  
  

“TECHNICAL SUPPORT INFORMATION TO THE CMS FAMILY GUIDELINES 
ON ENVIRONMENTAL IMPACT ASSESSMENT FOR MARINE NOISE-
GENERATING ACTIVITIES.”2 

 
This Technical Support document cites NOAA’s Acoustic Guidance many times, and 
relies heavily on it.3  CMS intends to encourage the international community to use 
NOAA’s Acoustic Guidance to assess and regulate ocean sound.4 

                                                        
1 This Commitment is discussed online at 
https://oceanconference.un.org/commitments/?id=21328 . 
2 This document is available online at  
http://www.cms.int/sites/default/files/basic_page_documents/CMS-Guidelines-
EIA-Marine-Noise_TechnicalSupportInformation_FINAL20170918.pdf . 
3 E.g., UN Technical Support Document, page 10, at 
http://www.cms.int/sites/defalt/files/basic_page_documents/CMS-Guidelines-EIA-
Marine-Noise_TechnicalSupportInformation_FINAL20170918.pdf . The UN 
Technical Support document refers to NOAA’s Acoustic Guidance as: 

 
“NOAA. 2016. Technical Guidance for Assessing the Effects of Anthropogenic 
Sound on Marine Mammal Hearing: Underwater Acoustic Thresholds for 
Onset of Permanent and Temporary Threshold Shifts. U.S. Dept. of 
Commerce, NOAA. NOAA Technical Memorandum NMFS-OPR-55, 178 p. 

 
E.g., UN Technical Support Document, page 10, at 
http://www.cms.int/sites/default/files/basic_page_documents/CMS-Guidelines-
EIA-Marine-Noise_TechnicalSupportInformation_FINAL20170918.pdf . 
4 https://oceanconference.un.org/commitments/?id=21328 . 
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The UN/CMS should not encourage use of NOAA’s Acoustic Guidance for the 
following and other reasons: 
 
  NOAA Is considering rescinding or revising the Acoustic Guidance; 
 
  The UK’s Joint Nature Conservation Committee (“JNCC”) criticizes the 
Acoustic Guidance because the Guidance overstates potential Injuries; 
 
  Several Industry groups have raised significant Data Quality issues about 
the Acoustic Guidance;  
       
  CRE has raised significant Data Quality issues scientific about the Acoustic 
Guidance; and  
 
  U.S. Federal Government agencies cannot use the Acoustic Guidance 
because the Guidance violates the Information Quality Act (“IQA”) and IQA 
Guidelines. 
 
These reasons for NOT using the Acoustic Guidance are discussed in more detail 
below. 
  

 
II.  The Acoustic Guidance May Not Exist Much Longer 

 
No one should rely on or encourage use of NOAA’s Acoustic Guidance because NOAA 
is in the process of rescinding or revising the Guidance. NOAA explains in NOAA’s 
recent request for public comment that  
 

“The Secretary of [the U.S. Department of] Commerce [which includes NOAA] 
shall review NOAA’s [Acoustic Guidance] for consistency with the policy set 
forth in section 2 of this order and, after consultation with the appropriate 
Federal agencies, take all steps permitted by law to rescind or revise that 
guidance, if appropriate. “5 

 
 

 
 

                                                        
5 NOAA’s Federal Register Request for Comments, at 
https://www.gpo.gov/fdsys/pkg/FR-2017-05-31/pdf/2017-11035.pdf  (emphasis 
added). Section 2 of the referenced “order“ states: ‘‘It shall be the policy of the 
United States to encourage energy exploration and production, including on the 
Outer Continental Shelf, in order to maintain the Nation’s position as a global energy 
leader and foster energy security and resilience for the benefit of the American 
people, while ensuring that any such activity is safe and environmentally 
responsible.’’  Id. 

https://www.gpo.gov/fdsys/pkg/FR-2017-05-31/pdf/2017-11035.pdf
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III.  JNCC Criticizes the Acoustic Guidance Because the  
Guidance Overstates Potential Injuries 

 
The JNCC raises several Data Quality questions about the Acoustic Guidance: 
 

“ The [Acoustic Guidance] spreadsheet assumes the animal will remain 
 stationary during an activity –an option for fleeing animals would be more 
 representative of what is expected in the field; 

 The spreadsheet does not consider recovery periods between intermittent 

sounds; 

 The spreadsheet only provides distance estimated associated with the SELcum 

PTS threshold, and assumes the user has other tools to enable modelling 

using the peak sound pressure level (PK metric); 

 The spreadsheet does not enable threshold ranges for broadband sources to 

be calculated. 

While we appreciate the spreadsheet is intended to be a simplified assessment of 
injury thresholds with precautionary assumptions, in its current form it may 
result in over-precautionary estimates of potential injury. Further development 
of this spreadsheet would be beneficial as the current level of over precaution 
may prevent its use by industry. “6 

 
 
 

IV. Several Industry Groups Have Raised Data Quality Questions  
About the Acoustic Guidance 

 
The American Petroleum Institute, the International Association of Geophysical 
Contractors, the Alaska Oil and Gas Association, and the National Ocean Industries 
Association have submitted extensive and detailed combined Industry Comments to 
NOAA that raise Data Quality questions about the Acoustic Guidance.7  
 
For example, the Acoustic Guidance is based on non-impulsive U.S. Navy sonar, 
which is radically different from industry impulsive sound like oil and gas seismic 
airguns. Application of Navy sonar facts and science to non-impulsive industry 
sounds is too complex for practicable regulation, and overestimates sounds.  The 
Acoustic Guidance cannot practicably and accurately be used to regulate seismic and 
other impulsive sounds. 
 

                                                        
6 JNCC’s attached NOAA Consultation at 
https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0333 . 
7 These combined Industry Comments are available at 
https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0348. 

https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0333
https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0348
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The Industry Comments point out that “the one impulse sound source most used by 
the Navy—explosives” is not subject to the Acoustic Guidance but instead is instead 
“subject to a completely different (and practicable)” explosive risk guidance.8  
Industry impulsive sound would be far more appropriately assessed and regulated 
through an appropriate adaptation of the Navy’s explosive risk guidance than 
through NOAA’s Acoustic Guidance.  
 
The Industry Comments raise many other Data Quality issues about the Acoustic 
Guidance. 9   These Data Quality issues represent violations of the IQA and the IQA 
Guidelines that apply to U.S. government agencies.  This federal statute and these 
federal agency guidelines preclude U.S. government use of the Acoustic Guidance.10 
 

 
V.  CRE Raised Significant Data Quality Questions about the Acoustic Guidance  

 
CRE’s comments to NOAA on the Acoustic Guidance questioned the Guidance’s use 
of inaccurate and unvalidated computer models, and its failure to pass peer review. 
11 
 
One peer reviewer concluded that Acoustic Guidance’s requirements for industry 
impulsive sound are “questionable” and not “reliable.”12  

 
A peer reviewer described NOAA’s defense of these Acoustic Guidance requirements 
for impulsive sound as “a circular argument [that] doesn’t add any credibility to the 
approach chosen by” NOAA. 13 
 
                                                        
8 Combined Industry Comments, pages 4-5, at 
https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0348.  
9 See Industry Comments, pages 4-10, at 
https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0348. 
10 These IQA and IQA Guidelines violations are discussed in more detail in CRE’s 
comments to NMFS, pages 4-7, at http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf.  We 
note that the U.S. Office of Management and Budget has not approved the 
Information Collection Request that NOAA/NMFS need to use the Acoustic 
Guidance. See 
https://reginfo.gov/public/do/PRAOMBHistory?ombControlNumber=0648-0151 . 
11See, e.g., CRE’s comments to NMFS, page 9, at http://www.thecre.com/creipd/wp-
content/uploads/2017/03/mm_filed_nmfs_icr_comments.pdf . 
12  NMFS’ Follow-up Peer Review, Review #3, page 7, at 
http://www.cio.noaa.gov/services_programs/prplans/pdfs/ID43_NAVY_FOLLOWu
p_Peer_Review_Report2016.pdf  .  
13 NMFS’ Follow-up Peer Review, Review #3, page 6, at 
http://www.cio.noaa.gov/services_programs/prplans/pdfs/ID43_NAVY_FOLLOWu
p_Peer_Review_Report2016.pdf  , 

https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0348
https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0348
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://reginfo.gov/public/do/PRAOMBHistory?ombControlNumber=0648-0151
https://www.thecre.com/creipd/wp-content/uploads/2017/03/mm_filed_nmfs_icr_comments.pdf
https://www.thecre.com/creipd/wp-content/uploads/2017/03/mm_filed_nmfs_icr_comments.pdf
https://www.cio.noaa.gov/services_programs/prplans/pdfs/ID43_NAVY_FOLLOWup_Peer_Review_Report2016.pdf
https://www.cio.noaa.gov/services_programs/prplans/pdfs/ID43_NAVY_FOLLOWup_Peer_Review_Report2016.pdf
https://www.cio.noaa.gov/services_programs/prplans/pdfs/ID43_NAVY_FOLLOWup_Peer_Review_Report2016.pdf
https://www.cio.noaa.gov/services_programs/prplans/pdfs/ID43_NAVY_FOLLOWup_Peer_Review_Report2016.pdf
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Under the IQA and IQA Guidelines, these Data Quality violations preclude U.S. 
government agencies’ use of the Acoustic Guidance.14 
 

 
VI.  Recommended Actions 

 
The UN/CMS should not recommend use of NOAA’s Acoustic Guidance until NOAA 
has completed its review of the Guidance, and until the Data Quality/IQA /IQA 
Guidelines issues raised by JNCC, Industry and CRE have been adequately and 
transparently addressed after full public participation.  Under the IQA and IQA 
Guidelines, NOAA has to resolve these issues before U.S. government agencies can 
use the Acoustic Guidance. 15 
 
We thank you for your time and attention.  We will call you to discuss this issue 
further after you’ve had a chance to read this written request. 

 
Jim J. Tozzi, PhD 

Member Board of Advisors, 
Center for Regulatory Effectiveness 

www.TheCRE.Com  

                                                        
14 These IQA and IQA Guidelines violations are discussed in more detail in CRE’s 
comments to NMFS, pages 3-7, at http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 
15 See, e.g., http://www.cio.noaa.gov/services_programs/info_quality.html for 
NOAA’s IQA Guidelines. 

https://www.thecre.com/
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.cio.noaa.gov/services_programs/info_quality.html

