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Center for Regulatory Effectiveness’ (“CRE”) Comments on  
National Marine Fisheries Service (“NMFS”) Notice of Intent To Prepare an 

Environmental Assessment (“EA”) on the Issuance of Incidental Take 
Authorizations (“ITA”) in Cook Inlet, Alaska, 82 FR 41938 (Sept. 5, 2017),  
https://www.gpo.gov/fdsys/pkg/FR-2017-09-05/pdf/2017-18752.pdf .  

Comments filed September 27, 2017, at  
Permits and Conservation Division in the Office of Protected Resources,  

Attn: Jolie Harrison, itp.youngkin@noaa.gov . 
 
 
In the Federal Register notice of its intent to perform an EA, NMFS  “refer[s] 
prospective applicants to [NMFS’] 2016 Technical Guidance for Assessing the Effects 
of Anthropogenic Sound on Marine Mammal Hearing “ (“Acoustic Guidance”).“1 
 
For the following and other reasons, NMFS should not use the Acoustic Guidance 
during preparation of this EA, and should not require that ITA applicants or anyone 
else use the Acoustic Guidance.   
  
First, the Acoustic Guidance may not exist much longer.  The Department of 
Commerce and NOAA are in the middle of a process to determine whether to rescind 
or revise the Guidance. NOAA correctly explains that Section 10 of Executive Order 
13795 requires this determination. Section 10 states that  
 

“The Secretary of [the U.S. Department of] Commerce shall review NOAA’s 
[Acoustic Guidance] for consistency with the policy set forth in section 2 of 
this order and, after consultation with the appropriate Federal agencies, take 
all steps permitted by law to rescind or revise that guidance, if 
appropriate. “2 

 
Rescission or revision is necessary because the Acoustic Guidance is factually and 
scientifically flawed.  
 

                                                        
1 82 FR 41938 (Sept. 5, 2017), at  
https://www.gpo.gov/fdsys/pkg/FR-2017-09-05/pdf/2017-18752.pdf . 
2 NOAA/NMFS’ May 31, 2017 Federal Register Request for Comments, at 
https://www.gpo.gov/fdsys/pkg/FR-2017-05-31/pdf/2017-11035.pdf  (emphasis 
added). Section 2 of the referenced Executive Order states: ‘‘It shall be the policy of 
the United States to encourage energy exploration and production, including on the 
Outer Continental Shelf, in order to maintain the Nation’s position as a global energy 
leader and foster energy security and resilience for the benefit of the American 
people, while ensuring that any such activity is safe and environmentally 
responsible.’’  Id. This Order is available at 
https://www.federalregister.gov/documents/2017/05/03/2017-
09087/implementing-an-america-first-offshore-energy-strategy . 
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Second, OMB has not authorized an Information Collection Request (“ICR”) for the 
Acoustic Guidance. NMFS cannot force anyone to use the Acoustic Guidance, or 
penalize anyone for not using the Acoustic Guidance, without an OMB-approved ICR 
for it. 3 
 
Third, the Acoustic Guidance is a significant rule that violates Executive Orders 
12866 and 13563, because it has not been sent to OMB/OIRA for review and 
because it is not supported by a cost benefit analysis.4 
 
Fourth, the Acoustic Guidance is flawed by several violations of the Information 
Quality Act (“IQA”).5 
 
Fifth, the Acoustic Guidance was developed in violation of OMB's Peer Review 
Bulletin. 6 
 
Sixth, Industry filed combined comments with NMFS, which demonstrate that the 
Acoustic Guidance is improperly applied to impulsive sound sources like oil and gas 
seismic airguns. The Acoustic Guidance is based on non-impulsive U.S. Navy sonar, 
which is radically different from industry impulsive sound like oil and gas seismic 
                                                        
3 For a detailed discussion of this ICR issue, see, e.g., CRE Acoustic Guidance ICR 
Comments, page 11 at http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf ; and 
CRE Comments on Acoustic Guidance Non-Compliance with Executive Orders, pages 
5-7, at http://www.thecre.com/creipd/wp-
content/uploads/2017/07/mmfiled17julycomments.pdf . 
These previous CRE comments are incorporated by reference into these current 
CRE EA comments in their entirety as if fully set forth herein. 
4 For a detailed discussion of this 12866/13563 noncompliance issue, see, e.g., pages 
9-11 and 20-24 of CRE Acoustic Guidance ICR Comments, at 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf .  These 
previous CRE comments are incorporated by reference into these current CRE ESA 
comments in their entirety as if fully set forth herein 
5 For a detailed discussion of these IQA violations, see, e.g., pages 4-7 of CRE 
Acoustic Guidance ICR Comments, at http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf .  These 
previous CRE comments are incorporated by reference into these current CRE ESA 
comments in their entirety as if fully set forth herein. 
6 For a detailed discussion of these OMB Peer Review Bulletin violations, see, e.g., 
pages 17-19 of CRE Acoustic Guidance ICR Comments, at 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf .  These 
previous CRE comments are incorporated by reference into these current CRE ESA 
comments in their entirety as if fully set forth herein. 
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airguns. Application of Navy sonar facts and science to impulsive industry sounds is 
too complex for practicable regulation, and overestimates sounds.  The Acoustic 
Guidance cannot practicably and accurately be used to regulate seismic and other 
impulsive sounds.7 
 
Seventh, The Joint Nature Conservation Committee (“JNCC”) filed comments with 
NMFS that identify a major flaw in the Acoustic Guidance: 
 

“ The [Acoustic Guidance] spreadsheet assumes the animal will remain 
 stationary during an activity –an option for fleeing animals would be more 
 representative of what is expected in the field; 

 The spreadsheet does not consider recovery periods between intermittent 

sounds; 

 The spreadsheet only provides distance estimated associated with the SELcum 

PTS threshold, and assumes the user has other tools to enable modelling 

using the peak sound pressure level (PK metric); 

 The spreadsheet does not enable threshold ranges for broadband sources to 

be calculated. 

While we appreciate the spreadsheet is intended to be a simplified assessment of 
injury thresholds with precautionary assumptions, in its current form it may 
result in over-precautionary estimates of potential injury. Further development 
of this spreadsheet would be beneficial as the current level of over precaution 
may prevent its use by industry. “8 
 

 
 
For these and other reasons, NMFS should not use the Acoustic Guidance for this EA 
or any other purpose.  Nor should NMFS require that ITA applicants use the Acoustic 
Guidance or penalize applicants for not using it.  
 
 
 
 
 
 
 
 

                                                        
7 For a detailed discussion of this impulsive/non-impulsive issue, see, e.g., Combined 
Industry Comments, pages 4 and fn. 5, at 
https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0348 . 
8 JNCC’s attached NOAA Consultation at 
https://www.regulations.gov/document?D=NOAA-NMFS-2013-0177-0333 . 
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As always, we appreciate this opportunity to comment. 
 
 

Respectfully submitted, 
 

Jim J. Tozzi, PdD 
Member, CRE Board of Advisors 

www.TheCRE.com  

https://www.thecre.com/

