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Center for Regulatory Effectiveness’ (“CRE”) Comments on: 

  
National Oceanic and Atmospheric Administration and   

National Marine Fisheries Service’s (“NOAA/NMFS”)  
Paperwork Reduction Act (“PRA”) 

 Information Collection Request (“ICR”) Entitled:   
 

“Applications and Reporting Requirements for the Incidental Take of 
Marine Mammals by Specified Activities (other than Commercial Fishing 

Operations) under the Marine Mammal Protection Act” (“MMPA”). 
 

OMB Control Number: 0648–0151; Federal Register notice 
https://www.gpo.gov/fdsys/pkg/FR-2017-02-17/pdf/2017-03160.pdf 

 
Comments filed March 14, 2017, at  

OIRA_Submission@omb.eop.gov 
 
 
 
 

I.  Summary of Requested ICR Actions 
 

This ICR covers NOAA/NMFS’ MMPA Application and Reporting Requirements for 
Incidental Take Authorizations (“ITA” or “Take Permit”) for offshore oil and gas 
exploration.  This is not the same ICR that OMB/OIRA has reviewed and approved 
several times in the past.  It is a new ICR for radically different and much more 
burdensome information collections. This Application itself states that it includes 
“NEW:  NOAA Acoustic Guidance” requirements.1 
 
These new information collections do not meet PRA requirements, and they violate 
several applicable laws, regulations and policies related to information quality.  
 
For the reasons discussed below, we request that if OMB/OIRA approve this ICR, then 
they include the following Terms of Clearance: 
 

                                                        
1 “Apply for an Industrial Take Authorization” and “What do I Include in my 
Application,” available and disseminated at 
http://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm . 

https://www.gpo.gov/fdsys/pkg/FR-2017-02-17/pdf/2017-03160.pdf
mailto:OIRA_Submission@omb.eop.gov
https://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm
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 i) This ICR approval does not authorize any use of NOAA/NMFS’ new “Technical 
Guidance for Assessing the Effects of Anthropogenic Sound on Marine Mammal 
Hearing” (“Acoustic Guidance”).2   
 
 ii) This ICR approval does not authorize any Long Term Monitoring Plan 
(“LTMP”) requirements. 
 

         iii) This ICR approval does not authorize Gulf of Mexico (“GOM”) Take Rules or 
any rulemaking to authorize a taking under the MMPA or any other statute. The public 

will be given the opportunity during any rulemaking to comment on substantive 

modifications made to any information collections as a result of the rules.  

 

These Terms of Clearance would simply renew the same information collection 
authority that NOAA/NMFS have successfully exercised and relied on for many 
years. This recommendation is consistent NOAA/NMFS’ statement in the ICR that it 
has sent to OMB, “Extension without change of a currently approved collection.” 
Because none of the three aforementioned documents were available for approval at 
the time the former ICR was submitted to OMB for approval, they most certainly 
cannot be covered by the ICR under review. 

 
This is the fourth filing that CRE has made on this subject:  the first in November 
2013;3  the second in March 2014;4  the third in November 2016 to NOAA/NMFS 
and fourth the ICR currently before OMB/OIRA for review.5  In each instance, 
including the comments we are filling today, we were consistent. NOAA/NMFS has 
never received a clearance for the three new activities mentioned above, nor should 
they because of the large number of violations in the underlying statutes so 
enumerated. 

In its Supporting Statement for the ICR reviewed in 2014, NOAA/NMFS told 
OMB/OIRA that “the release and adoption of the acoustic criteria [aka Acoustic 
Guidance] will not change our information collection requirement as the 14 
Questions will remain the same.”6 

This statement is not true. The “14 Questions” are the MMPA Application and 
Reporting Form.  Contrary to NOAA/NMFS’ representations, they have not remained 

                                                        
2 NOAA/NMFS’ Acoustic Guidance is available at 
http://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-
55_acoustic_guidance_tech_memo.pdf . 
3 Available at http://thecre.com/pdf/CRE-ICR.0648-0515.pdf . 
4 Available at http://thecre.com/pdf/mmnoaaicr.pdf . 
5 Available at http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 
6 2014 ICR Supporting Statement, page 9, at 
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201312-0648-
015 . 

https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://thecre.com/pdf/CRE-ICR.0648-0515.pdf
https://thecre.com/pdf/mmnoaaicr.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201312-0648-015
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201312-0648-015
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the same. On the contrary, in the ICR now before OMB/OIRA for review, 
NOAA/NMFS has changed these 14 Questions to include the “new” and express 
requirement that MMPA permit applicants use the Acoustic Guidance to complete 
the Form and to comply with its reporting and other requirements.7 Obviously, this 
“information collection” has changed a great deal.  
 
 

                                 II. Compliance with OMB Directives 

 

We also request that OMB/OIRA exercise their authority by taking whatever actions 
are necessary and appropriate to ensure that the Department of Commerce and all 
its units, including without limitation NOAA/NMFS, comply with the OMB Guidance 
Document Bulletin and with implementing memoranda,8 which they apparently 
never have as of this date. 
 
OMB/OIRA should also exercise their authority to ensure that NOAA/NMFS comply 
with the PRA’s ICR requirements and the Information Quality Act (“IQA”).  
NOAA/NMFS are now incorrectly representing to MMPA permit applicants that the 
Acoustic Guidance is already OMB-approved under ICR 0648–0151.9   
 
OMB/OIRA could never have reviewed and approved the Acoustic Guidance in this 
or any other ICR. The Acoustic Guidance was not published as final until August, 
2016.  This ICR 0648-0151 was last approved by OMB/OIRA over two years earlier 
in March 2014. 
 
NOAA/NMFS’ incorrect representations about ICR approval of the Acoustic 
Guidance violate IQA Guidelines Objectivity requirements because they are 
inaccurate, unreliable and misleading. 10 
 
We also emphasize that CRE filed with NOAA/NMFS comments that demonstrated 
several IQA violations, including violations related to NOAA/NMFS’ statements that 

                                                        
7 See Application Form: “Apply for an Industrial Take Authorization”; “What do I 
Include in my Application” ; and Question 6, available and disseminated at 
http://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm . 
8 The OMB Guidance Document Bulletin is available at 72 FR 3432 (January 25, 
2007), https://www.gpo.gov/fdsys/pkg/FR-2007-01-25/pdf/E7-1066.pdf . 
Additional OMB implementing guidance is available at hth-
whitehouse.archives.gov/omb/memoranda/fy2007/m07-13.pdf . 
9“Apply for an Industrial Take Authorization”; “What do I Include in my 
Application?”; Question 6; and “Paperwork Reduction Act… OMB No. 0648-0151” at 
bottom of the page.  This NOAA/NMFS document is available and disseminated at 
online at 
http://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm . 
10 NOAA/NMFS IQA Guidelines are available at 
http://www.cio.noaa.gov/services_programs/IQ_Guidelines_103014.html . 

https://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm
https://www.gpo.gov/fdsys/pkg/FR-2007-01-25/pdf/E7-1066.pdf
https://georgewbush-whitehouse.archives.gov/omb/memoranda/fy2007/m07-13.pdf
https://georgewbush-whitehouse.archives.gov/omb/memoranda/fy2007/m07-13.pdf
https://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm
https://www.cio.noaa.gov/services_programs/IQ_Guidelines_103014.html
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compliance with the Acoustic Guidance is required during MMPA permitting 
process.   According to NOAA/NMFS’ Supporting Statement for this ICR, 
NOAA/NMFS’ sole response to CRE’s IQA claims is “NMFS has complied with the IQA 
Guidelines with the development of the Guidance”; and to incorrectly state that 
“Acoustic Guidelines compliance with the Information Quality Act is not directly 
germane to our collection of information requirements.” 11  NOAA/NMFS has not 
responded to CRE’s many, detailed and repeated IQA criticisms of the Acoustic 
Guidance.12 
 
Given this non-responsiveness on the part of NOAA/NMFS, we request that 
OMB/OIRA deem CRE’s IQA claims to be accepted by NOAA/NMFS.   
 
The Acoustic Guidance is expressly required to be used by applicants to estimate 
marine mammal takes in NOAA/NMFS’ mandatory application for MMPA Take 
authorization. 13 NOAA/NMFS’ mandatory MMPA Application explains: 

“Please Note: NOAA has new acoustic guidance which includes new dual 
thresholds for onset of Permanent Threshold Shift (Level A take). Applicants 
are expected to use the new acoustic guidance when calculating take 
estimates for incidental take authorization requests.“14 

 These Applicant “take estimates,” which must be based on the Acoustic Guidance, 
must be submitted to NOAA/NMFS as part of the MMPA Take application. 
NOAA/NMFS’ required use of the Acoustic Guidance for this information collection 
purpose will grossly overstate the actual number of takes.15  

                                                        
11 Compare NOAA/NMFS 0151 Supporting Statement, page 8 at 
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201702-0648-
008 (IQA compliance addressed in NOAA/NMFS’ Acoustic Guidance comments and 
responses) with 81 FR 51693, 51699 (Aug. 4, 2016)(comment 8 and response), at 
https://www.federalregister.gov/documents/2016/08/04/2016-18462/technical-
guidance-for-assessing-the-effects-of-anthropogenic-sound-on-marine-mammal . 
12 E.g., CRE Acoustic Guidance Comments to NOAA/NMFS, pages 4-7, at 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 
13 Apply for an Industrial Take Authorization,” “What do I Include in my 
Application?” Question 6, available online at 
http://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm . 
14 Id. (emphasis added). 
15 E.g., CRE ICR Comments to NOAA/NMFS, pages 4-7, 11-12, 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf ; IAGC 
and API Comments to NMFS (June 27, 2016), pages 2-3, at 
http://thecre.com/pdf/160627%20-
IAGC_API_Acoustic_Guidelines_Letter_to_NMFS-FINAL.pdf .  

https://www.nmfs.noaa.gov/pr/acoustics/guidelines.htm
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201702-0648-008
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201702-0648-008
https://www.federalregister.gov/documents/2016/08/04/2016-18462/technical-guidance-for-assessing-the-effects-of-anthropogenic-sound-on-marine-mammal
https://www.federalregister.gov/documents/2016/08/04/2016-18462/technical-guidance-for-assessing-the-effects-of-anthropogenic-sound-on-marine-mammal
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://thecre.com/pdf/160627%20-IAGC_API_Acoustic_Guidelines_Letter_to_NMFS-FINAL.pdf
https://thecre.com/pdf/160627%20-IAGC_API_Acoustic_Guidelines_Letter_to_NMFS-FINAL.pdf
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Consequently, NOAA/NMFS are asking OMB/OIRA to approve an ICR authorizing 
the collection and dissemination of inaccurate, unreliable and misleading 
information about marine mammal takes, in violation of the IQA.   
 
For this and many other reasons, which are discussed in detail below, OMB/OIRA 
should not approve this ICR without the Terms of Clearance requested above. 
 
For your convenience, we are including in these comments a copy of CRE’s previous 
comments to OMB/ORIA on this ICR.16 
 

 
 

III. IF NOAA/NMFSA APPROVE THIS ICR, THEN  
THEY SHOULD IMPOSE TERMS OF CLEARANCE 

 

 A) OMB/OIRA Should Impose Terms of Clearance Stating that this ICR 
Does Not Authorize Any Use of the Acoustic Guidance  

 NOAA/NMFS’ Acoustic Guidance is an integral part of the information collection 
burden sought by NOAA/NMFS in this ICR. The Guidance is new and is not part of 
any previously approved versions of this ICR.  

Oil and gas offshore exploration vessels and other permit applicants will have to 
explain in their MMPA permit applications how their proposed applications comply 
with the new Acoustic Guidance. NOAA/NMFS will use its new Acoustic Guidance to 
require marine mammal exclusion zones and to estimate takes during the agencies’ 
permitting under the MMPA.  

Exclusion zones are always required in MMPA Take permits. These zones require 
that the permittee stop ship-based seismic airgun operations whenever a whale or 
other marine mammal enters an area around the ship.  The Acoustic Guidance 
determines how big that area must be. Marine mammals reported or modeled to 
enter these permit-required exclusion zones will be counted as Takes. MMPA permit 
applicants will be limited to how many and what kind of Takes they are allowed.  
The NOAA/NMFS Application requires permittees to monitor and report on their 
compliance with these exclusion zones and Take requirements.  

NOAA/NMFS’ Acoustic Guidance requires exclusion zones for Low Frequency (“LF”) 
and other cetaceans that are too large to monitor reliably. The Acoustic Guidance 
will result in unrealistic and inaccurate marine mammal Take estimates that are 
likely to foster litigation by environmental groups who oppose any offshore (or 
onshore) exploration of oil and gas. Moreover, monitoring and reporting on these 
Acoustic Guidance-based permit requirements will be impracticable for oil and gas 

                                                        
16 http://www.thecre.com/forum8/?p=513 .     

https://www.thecre.com/forum8/?p=513
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permittees, and may preclude offshore oil and gas exploration because the zones are 
too huge to comply with. 

The oil and gas industry has repeatedly brought these crippling problems to 
NOAA/NMFS’ attention.17  The agencies have ignored them. To our knowledge, 
NOAA/NMFS have never responded to these industry comments. 

OMB/OIRA explains what they look for in determining whether to approve an ICR: 

“What does OMB evaluate during its review of proposed collections? 

A central goal of OMB review is to help agencies strike a balance between 
collecting information necessary to fulfill their statutory missions and 
guarding against unnecessary or duplicative information that imposes 
unjustified costs on the American public. In this regard, OIRA evaluates 
whether the collection of information by the agency: 

• is necessary for the proper performance of the functions of the agency, 
including whether the information has practical utility; 

• minimizes the Federal information collection burden, with particular 
emphasis on those individuals and entities most adversely affected; and 

• maximizes the practical utility of and public benefit from information 
collected by or for the Federal Government. 

OIRA also reviews the extent to which the information collection is 
consistent with applicable laws, regulations, and policies related to privacy, 
confidentiality, security, information quality, and statistical standards.”18 

OIRA should not authorize use of NOAA/NMFS’ Acoustic Guidance in this ICR 
because the Guidance does not meet PRA requirements for the following and other 
reasons. 

  
 Violation of OMB Guidance Document Bulletin:  the ICR’s proposed use of 
the Acoustic Guidance is not consistent with OMB/OIRA’s “Agency Good Guidance 
Practices” (“OMB Guidance Document Bulletin”).19 OMB/OIRA recently stressed the 

                                                        
17 E.g., IAGC and API Comments to NMFS (June 27, 2016), pages 2-3, 
http://thecre.com/pdf/160627%20-
IAGC_API_Acoustic_Guidelines_Letter_to_NMFS-FINAL.pdf . 
18  Page 5, at https://s3.amazonaws.com/sitesusa/wp-
content/uploads/sites/212/2014/01/PRAPrimer_04072010-2.pdf (footnotes 
omitted). 
19 The OMB Guidance Document Bulletin is available at 72 FR 3432 (January 25, 
2007), https://www.gpo.gov/fdsys/pkg/FR-2007-01-25/pdf/E7-1066.pdf . Some 
OMB implementing guidance is available at https://georgewbush-
whitehouse.archives.gov/omb/memoranda/fy2007/m07-13.pdf .                                                      

https://thecre.com/pdf/160627%20-IAGC_API_Acoustic_Guidelines_Letter_to_NMFS-FINAL.pdf
https://thecre.com/pdf/160627%20-IAGC_API_Acoustic_Guidelines_Letter_to_NMFS-FINAL.pdf
https://s3.amazonaws.com/sitesusa/wp-content/uploads/sites/212/2014/01/PRAPrimer_04072010-2.pdf
https://s3.amazonaws.com/sitesusa/wp-content/uploads/sites/212/2014/01/PRAPrimer_04072010-2.pdf
https://www.gpo.gov/fdsys/pkg/FR-2007-01-25/pdf/E7-1066.pdf
https://georgewbush-whitehouse.archives.gov/omb/memoranda/fy2007/m07-13.pdf
https://georgewbush-whitehouse.archives.gov/omb/memoranda/fy2007/m07-13.pdf
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importance of agencies’ continued adherence to the OMB Guidance Document 
Bulletin and it’s implementing Memoranda:  
 

“Agencies should continue to adhere to OMB’s 2007 Memorandum on Good 
Guidance Practices. As always, agencies should ensure that such documents 
are the appropriate vehicle for the particular policy goal, and that it is clear 
that compliance with any agency guidance is voluntary. Any cost savings 
claimed for guidance or other documents must be specific and verifiable.”20 

 
If NOAA/NMFS’ new Acoustic Guidance is in fact just ‘guidance,’ then it is 
“significant“ and subject to the OMB Guidance Bulletin Bulletin’s requirements.  
NOAA/NMFS are not complying with any of these requirements.  
 
Indeed, NOAA/NMFS and their parent Department of Commerce have apparently 
never complied with the OMB Guidance Bulletin’s requirements for any guidance 
document. 
  
 Violation of Executive order 12866 and President Trump’s January 30, 
2017 Order on Reducing Regulation and Controlling Regulatory Costs:  There is 
reason to believe that the Acoustic Guidance is legally binding and not mere 
guidance.  For example, NOAA/NMFS’ mandatory MMPA permit Application states 
unequivocally, “Applicants are expected to use the new acoustic guidance when 
calculating take estimates for incidental take authorization  requests.”21 

 
Any MMPA permit applicant would be justified in assuming that he was legally 
required to use the Acoustic Guidance if he wanted a permit. 
 
If the Acoustic Guidance is binding, then it is not guidance but instead a significant 
regulatory action subject to Executive Order 12866 and President Trump’s January 
30, 2017 Order on Reducing Regulation and Controlling Regulatory Costs.22 

                                                        
20 OMB/OIRA Memorandum: Interim Guidance Implementing Section 2 of the 
Executive Order of January 30, 2017, Titled “Reducing Regulation and Controlling 
Regulatory Costs,” section II, at https://www.whitehouse.gov/the-press-
office/2017/02/02/interim-guidance-implementing-section-2-executive-order-
january-30-2017 . 
21 Apply for an Industrial Take Authorization,” “What do I Include in my 
Application?” and  Question 6, available online at 
http://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm (emphasis 
added). 
22 Executive Order 12866 is available at 
https://www.reginfo.gov/public/jsp/Utilities/EO_Redirect.jsp ; President Trump’s 
January 30, 2107 Order is available at https://www.whitehouse.gov/the-press-
office/2017/01/30/presidential-executive-order-reducing-regulation-and-
controlling .  

https://www.whitehouse.gov/the-press-office/2017/02/02/interim-guidance-implementing-section-2-executive-order-january-30-2017
https://www.whitehouse.gov/the-press-office/2017/02/02/interim-guidance-implementing-section-2-executive-order-january-30-2017
https://www.whitehouse.gov/the-press-office/2017/02/02/interim-guidance-implementing-section-2-executive-order-january-30-2017
https://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm
https://www.reginfo.gov/public/jsp/Utilities/EO_Redirect.jsp
https://www.whitehouse.gov/the-press-office/2017/01/30/presidential-executive-order-reducing-regulation-and-controlling
https://www.whitehouse.gov/the-press-office/2017/01/30/presidential-executive-order-reducing-regulation-and-controlling
https://www.whitehouse.gov/the-press-office/2017/01/30/presidential-executive-order-reducing-regulation-and-controlling
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NOAA/NMFS not have complied with any of these two Orders’ requirements for the 
Acoustic Guidance. 23 
  
 Violation of OMB Peer Review Bulletin: regardless of whether the Acoustic 
Guidance is guidance or a rule, NOAA/NMFS acknowledge that the Guidance is a 
Highly Influential Scientific assessment subject to the OMB Peer Review Bulletin’s 
HISA requirements.24 The Acoustic Guidance violates OMB’s Peer Review Bulletin 
for several reasons.  
 
For example, NMFS released a March 2016 draft of its Acoustic Guidance for 
concurrent public comment and peer review.25 Submitting public comment to these 
peer reviewers was possible, feasible and practical. NMFS violated the HISA 
requirements in OMB’s Peer Review Bulletin by not allowing public comment to the 
peer reviewers on the March 2016 draft and by not providing peer reviewers with 
the public comments submitted on the March 2016 draft.26  
 
NOAA/NMFS also violated the requirements of OMB’s Peer Review Bulletin by not 
informing peer reviewers of the applicable “objectivity, reproducibility and other 
quality standards under federal information quality laws.”27  
 
CRE has repeatedly made these Peer Review Bulletin claims to NOAA/NMFS, and the 
agencies have never responded to them.28 
                                                        
23  NOAA/NMFS acknowledge that the acoustic guidance is a Highly Influential 
Scientific assessment subject to the OMB Peer Review Bulletin’s HISA requirements. 
Acoustic Guidance, page 7 and footnote 6, at 
http://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-
55_acoustic_guidance_tech_memo.pdf. The Acoustic Guidance is “significant” under 
the OMB Guidance Bulletin for the same reasons.  
24 Acoustic Guidance, page 7 and footnote 6, at 
http://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-
55_acoustic_guidance_tech_memo.pdf . 
25 E.g., Acoustic Guidance, pages 128 and 130 fn. 54 (“During this third public 
comment period, there was a concurrent follow-up peer review”), at 
http://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-
55_acoustic_guidance_tech_memo.pdf; and 81 FR 51694, 51700 col. 2 (August 4, 
2016) (peer review “concurrent” with public comment), at 
https://www.gpo.gov/fdsys/pkg/FR-2016-08-04/pdf/2016-18462.pdf .  
26 OMB Peer Review Bulletin pages 25-26, 40, at 
http://www.cio.noaa.gov/services_programs/pdfs/OMB_Peer_Review_Bulletin_m0
5-03.pdf (requires public participation in peer review under these circumstances). 
27 Id., page 25 (requires that peer reviewers be informed of the applicable 
“objectivity, reproducibility and other quality standards under federal information 
quality laws”). 
28 E.g., CRE Comments to NOAA/NMFS on ICR, page 4, at 
http://www.thecre.com/creipd/wp-

https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-08-04/pdf/2016-18462.pdf
https://www.cio.noaa.gov/services_programs/pdfs/OMB_Peer_Review_Bulletin_m05-03.pdf
https://www.cio.noaa.gov/services_programs/pdfs/OMB_Peer_Review_Bulletin_m05-03.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
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 Violation of IQA Guidelines: NMFS’ Acoustic Guidance and Acoustic ICR 
violate IQA Guidelines and are not the Best Available Science.29 For example,  
one peer reviewer concluded that Acoustic Guidance requirements which may put 
offshore oil and gas out of business are “questionable” and not “reliable”:  

 
“The decision to omit important data rather than delaying the process and 
seeking a peer-review makes the NOAA Guidance for LF cetaceans 
questionable and less reliable.”30 

 
A peer reviewer described NOAA/NMFS’ defense of these new LF standards as “a 
circular argument [that] doesn’t add any credibility to the approach chosen by” 
NOAA/NMFS.31 
 
Moreover, much of the data used by NOAA/NMFS for the Acoustic Guidance’s new 
LF standards comes from models.32 NOAA/NMFS cannot use modeled data in the 
Acoustic Guidance unless and until the models have been properly validated.33 
NOAA/NMFS admit that they have not validated these modeled LF data; yet they 
continue to use the data.34 
  
 No practical utility:  NMFS’ Acoustic Guidance and Acoustic ICR have no 
practical utility.35 Given its IQA violations and other flaws, NOAA/NMFS have not 
demonstrated that the Acoustic Guidance is accurate and reliable, and crucial 
elements of it have not been validated. Therefore, the Acoustic Guidance violates 
OMB’s Peer Review Bulletin and the IQA Guidelines. Consequently, the Acoustic 
Guidance lacks practical utility, and OIRA should not approve an ICR for its use. 

                                                        
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf ; CRE 
Comments on NMFS’s Arctic FEIS, pages 2-3, at http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_NMFS_Arctic_FEIS_final.pdf . 

29 E.g., CRE Comments to NOAA/NMFS on ICR, pages 4-7, at 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 

30 NMFS’ Follow-up Peer Review, Review #3, page 7, at 
http://www.cio.noaa.gov/services_programs/prplans/pdfs/ID43_NAVY_FOLLOW-
up_Peer_Review_Report2016.pdf .  
31 Id., page 6. 
32 E.g., id., pages 4,5,7,8 and 9. 
33 See analysis and links at pages 6-7, http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 
34 See Acoustic Guidance, page 112, at  
http://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-
55_acoustic_guidance_tech_memo.pdf . 
35 E.g., CRE Comments to NOAA/NMFS on ICR, page 7, at 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 

https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_NMFS_Arctic_FEIS_final.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_NMFS_Arctic_FEIS_final.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.cio.noaa.gov/services_programs/prplans/pdfs/ID43_NAVY_FOLLOW-up_Peer_Review_Report2016.pdf
https://www.cio.noaa.gov/services_programs/prplans/pdfs/ID43_NAVY_FOLLOW-up_Peer_Review_Report2016.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://www.nmfs.noaa.gov/pr/acoustics/Acoustic%20Guidance%20Files/opr-55_acoustic_guidance_tech_memo.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
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 Not necessary to perform NOAA/NMFS’ duties: use of the Acoustic Guidance 
is not necessary to perform NOAA/NMFS’ duties under the MMPA or under any 
other statute. In fact, using the Guidance violates NOAA/NMFS’ duties because, e.g., 
the Guidance 

  violates OMB’s Peer Review Bulletin; 
  violates the Information Quality Act Guidelines; 
 violates Executive Order 12866 and President Trump’s January 30, 2017 Order 

on Reducing Regulation and Controlling Regulatory Costs; 
 violates OMB’s Guidance Document Bulletin and implementing Memoranda; 

and 
 violates the MMPA requirement that all mitigation requirements be 

“practicable.” NOAA/NMFS seek OIRA approval of an Acoustic Guidance ICR 
that requires monitoring and reporting requirements and other mitigation 
requirements that are impossible to comply with.36 

 
NOAA/NMFS’ Acoustic Guidance will provide no benefit over NMFS’ current 
standards for oil and gas, which have adequately protected marine mammals and 
other organisms for decades.37 
 
For example, The U.S. Bureau of Ocean Energy Management (“BOEM”) has 
regulated offshore oil and gas explorations for decades. BOEM correctly stated with 
regard to oil and gas sound in the Gulf of Mexico: 
 

“NTL 2012-JOINT-G02, ‘Implementation of Seismic Survey Mitigation 
Measures and Protected Species Observer Program,’ minimizes the potential 
of harm from seismic operations to marine mammals. These mitigations 
include onboard observers, airgun shut-downs for whales in the exclusion 
zone, ramp-up procedures, and the use of a minimum sound source. 
Therefore, no significant cumulative impacts to marine mammals would be 
expected as a result of the proposed exploration activities when added to the 
impacts of past, present, or reasonably foreseeable oil and gas development 
in the area, as well as other ongoing activities in the area. Within the [GOM] 
CPA, which is directly adjacent to the EPA, there is a long-standing and 
well-developed OCS Program (more than 50 years); there are no data to 
suggest that activities from the preexisting OCS Program are 
significantly impacting marine mammal populations.”38 

                                                        
36 E.g., CRE Comments to NOAA/NMFS on ICR, pages 8-9, at 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 
37 E.g., CRE Comments to NOAA/NMFS on ICR, pages 8-9, at 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 
38 Bureau of Ocean Energy Management’s Environmental Impact Statement, for the 
Gulf of Mexico, Outer Continental Shelf (“OCS”), Eastern Planning Area (“EPA”) Lease 

https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
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BOEM’s Science Officer recently emphasized:  
 

“To date, there has been no documented scientific evidence of noise from air 
guns used in geological and geophysical (G & G) seismic activities adversely 
affecting marine mammal populations or coastal communities.”39 

 
NOAA/NMFS themselves have repeatedly explained that “there is no evidence that 
serious injury, death, or stranding by marine mammals can occur from exposure to 
[oil and gas] airgun pulses, even in the case of large airgun arrays.”40 

  

 Does not minimize the information collection burden:  NOAA/NMFS’ 
Guidance will not minimize the information collection burden. It will in fact greatly 
increase the burden on oil and gas, and could force closure of all offshore oil and gas 
exploration, while providing no additional benefit because current information 
collections are all that’s necessary to properly perform NMFS’ functions. 41 
  
 Incomplete and inaccurate costs: NOAA/NMFS’ ICR burden estimates are 
incomplete and inaccurate because they do not include the cost of shutting down 
offshore oil and gas exploration.  They also do not include the cost of monitoring and 
reporting on the huge exclusion zones required by the new Acoustic Guidance in 
NOAA/NMFS’ new MMPA Application; and that new Application and Reporting 
requirements are what NOAA/NMFS are now asking OMB/OIRA to approve in this 
new ICR. 42 
 
 
For these and other reasons, we ask that if OMB/OIRA approve the current ICR, then 

include terms of clearance clearly stating that  

 

                                                        
Sales 225 and 226, page 2-22 (emphasis added), at https://www.boem.gov/BOEM-
2013-200-v1/. 
39  http://www.thecre.com/forum13/?p=1743 .  
40 E.g., 79 FR 13626, 13635-36 (March 11, 2014), at 
https://www.gpo.gov/fdsys/pkg/FR-2014-03-11/pdf/2014-05158.pdf ; 79 FR 
12160, 12166 (March 4, 2014), at https://www.gpo.gov/fdsys/pkg/FR-2014-03-
04/pdf/2014-04770.pdf ; 75 FR 49759, 49795 (Aug. 13, 2010), at 
http://edocket.access.gpo.gov/2010/2010-19962.htm .  
41 E.g., CRE Comments to NOAA/NMFS on ICR, page 11-13, at 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 
42 CRE Comments to NOAA/NMFS on ICR, page 11-13, at 
http://www.thecre.com/creipd/wp-
content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf . 

https://www.boem.gov/BOEM-2013-200-v1/
https://www.boem.gov/BOEM-2013-200-v1/
https://www.thecre.com/forum13/?p=1743
https://www.gpo.gov/fdsys/pkg/FR-2014-03-11/pdf/2014-05158.pdf
https://www.gpo.gov/fdsys/pkg/FR-2014-03-04/pdf/2014-04770.pdf
https://www.gpo.gov/fdsys/pkg/FR-2014-03-04/pdf/2014-04770.pdf
https://edocket.access.gpo.gov/2010/2010-19962.htm
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
https://www.thecre.com/creipd/wp-content/uploads/2016/11/mm_cre_comments_nmfs_acoustic_icr_filed.pdf
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“This ICR approval does not authorize any use of NOAA/NMFS’ new ‘Technical 
Guidance for Assessing the Effects of Anthropogenic Sound on Marine Mammal 

Hearing.’” 
 
 
 B)  OMB/OIRA Should Impose Terms of Clearance Stating that this ICR 
Does Not Authorize Any LTMPs 
 
 As part of sue-and-settle litigation by environmental groups against BOEM, 
NOAA/NMFS and BOEM requested comment on the imposition of LTMPs for marine 
mammals in the Gulf of Mexico.43 These LTMPs would appease environmental 
groups by requiring MMPA Take Permit applicants to monitor the state of marine 
mammals in areas of the Gulf that are not affected by the oil and gas operations 
covered by the applications. NOAA/NMFS are considering requiring LTMPS as 
requirements in Gulf Take rules that NOAA/NMFS intend to propose soon for the oil 
and gas industry.44 NOAA/NMFS may also try to impose LTMPs on MMPA Take 
Permits issued on a case-by-case basis. 
 
Both CRE and affected industries filed comments with BOEM and NMFS arguing 
against LTMPs on various grounds.45  
 
CRE petitioned BOEM and NOAA/NMFS to comply with Executive Order 12866 
regarding LTMPs.46  BOEM and NOAA/NMFS have not responded to CRE’s petitions. 
NOAA/NMFS do, however, agree that any Gulf Take rules would be “significant” 
under Executive Order 12866 and therefore subject to the regulatory review 
requirements of Executive Order 12866.47 Consequently, any LTMP requirements in 
those rules would also be subject to the regulatory review requirements of 
Executive Order 12866.  They are now also subject to the requirements of President 
Trump’s January 30, 2017 Order on Reducing Regulation and Controlling Regulatory 
Costs. 
 

                                                        
43 79 FR 66402 (Nov. 7, 2014), at https://www.gpo.gov/fdsys/pkg/FR-2014-11-
07/pdf/2014-26520.pdf . 
44 NOAA/NMFS discuss these significant new rules at 
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=0648
-BB38 . 
45 Some of CRE’s LTMP comments are at htt issues and 
p://www.thecre.com/forum13/?p=1880 .  These comments include a detailed 
discussion of ICR issues and actions related to LTMPs. Joint industry comments are 
available at https://www.regulations.gov/document?D=BOEM-2014-0075-0006 . 
46 http://www.thecre.com/forum13/?p=2292 . 
47 
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=0648
-BB38 . 

https://www.gpo.gov/fdsys/pkg/FR-2014-11-07/pdf/2014-26520.pdf
https://www.gpo.gov/fdsys/pkg/FR-2014-11-07/pdf/2014-26520.pdf
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=0648-BB38
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=0648-BB38
https://www.thecre.com/forum13/?p=1880
https://www.thecre.com/forum13/?p=1880
https://www.regulations.gov/document?D=BOEM-2014-0075-0006
https://www.thecre.com/forum13/?p=2292
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=0648-BB38
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=0648-BB38
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LTMPs require information collections that cannot be implemented or enforced 
without an ICR approved by OMB/OIRA. BOEM and NMFS do not have approved 
ICRs for LTMPs. 
 
We do not know whether NOAA/NMFS and BOEM intend to follow through on their 

threats to include LTMP requirements in GOM Take rules for oil and gas.  We do know 

that the ICR currently before OMB/OIRA does not mention LTMPs, and it does not 

contain the record necessary to support OMB/OIRA authorization of an ICR for LTMPs.   

 

In order to prevent any possible confusion later on, we ask that if OMB/OIRA approve 

the current NOAA/NMFS’ ICR, then include terms of clearance clearly stating that:  

  

“This ICR approval does not authorize any LTMPs”. 
 

There is precedent for our requested Terms of Clearance. OMB/OIRA previously 
imposed Terms of Clearance that deny and disclaim authorization of LTMPS under a 
related BOEM ICR.  For the same and other reasons, OMB/OIRA should impose 
Terms of Clearance in this ICR denying and disclaiming LTMP authorization.  
 
In this other ICR, BOEM requested that OMB/OIRA extend the ICR for BOEM’s 
information collections required by BOEM’s regulation of oil and gas under the 
Outer Continental Shelf Lands Act (“OCSLA”). CRE filed comments to OMB/OIRA on 
this ICR. For reasons stated in CRE’s comments, CRE requested that OMB/OIRA 
impose ICR Terms of Clearance, which clearly state that the ICR does not authorize 
LTMPs.48 
 
In response to CRE’s comments and advocacy, OMB /OIRA approved this BOEM ICR 

with the following Terms of Clearance:  

 

“This information collection request is approved for only current G&G 

monitoring and mitigation requirements. This approval does not include the Long 

Term Monitoring Plan in the Gulf of Mexico, as discussed at 79 FR 66401.” 49 

 

  

(C) OMB/OIRA Should Include Terms of Clearance Stating that this ICR 
Does Not Authorize GOM Take Rules50 

 

                                                        
48 http://www.thecre.com/forum13/wp-
content/uploads/2015/01/mm1048icrcomments-1.pdf . 
49 See https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201403-1010-
001 . 
50 NOAA/NMFS discuss this significant rulemaking at 
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=0648
-BB38 . 

https://www.thecre.com/forum13/wp-content/uploads/2015/01/mm1048icrcomments-1.pdf
https://www.thecre.com/forum13/wp-content/uploads/2015/01/mm1048icrcomments-1.pdf
https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201403-1010-001
https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=201403-1010-001
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=0648-BB38
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201610&RIN=0648-BB38
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There is no ICR for GOM Take Rules for oil and gas, and NOAA/NMFS hav never 

requested such an ICR or sought comment on such an ICR. The ICR currently before 

OMB/OIRA does not contain the record necessary to support OMB/OIRA authorization 

of an ICR for GOM Take Rules for oil and gas. 

 

In response to prior CRE comments, NOAA/NMFS agrees that it must “request 

comments on the individual PRA collection burden estimates whenever we propose new 

rulemaking to authorize a taking under section 101(a)(5)(A) of the MMPA.”51 This 

includes the GOM Take rulemaking identified above. 

 

In still another related ICR, this one requested by the Bureau of Safety and 

Environmental Enforcement (“BSEE”), which also regulates offshore oil and gas, 

OMB/OIRA responded to CRE’s comments by including in their approval of BSEE ICR 

1010-0151 the following Terms of Clearance: 

 

“Terms of Clearance: The public will be given the opportunity to comment on 

substantive modifications made to any information collections as a result of 

changes to NTL 2007-G02 and 30 CFR 250, subpart B regulations.”52 

 

This encompasses any information collection changes caused directly or indirectly 
the GOM Take rulemaking discussed above in these comments. 
 

In order to prevent any possible confusion later on, we ask that if OMB/OIRA approve 

the current ICR, then include Terms of Clearance clearly stating that  

 

“This ICR approval does not authorize Gulf of Mexico (“GOM”) information 
collections in any Take Rules or any rulemaking to authorize a taking under the 

MMPA or any other statute. The public will be given the opportunity during the 

rulemaking to comment on substantive modifications made to any information 

collections as a result of any such rules and/or rulemakings.” 

 

  

 
IV. OMB/OIRA SHOULD TAKE ALL ACTIONS NECESSARY AND APPROPRIATE TO 

ENSURE THAT COMMERCE/NOAA/NMFS COMPLY WITH ALL “APPLICABLE 
LAWS, REGULATIONS, AND POLICIES RELATED TO PRIVACY, 
CONFIDENTIALITY, SECRECY, INFORMATION QUALITY, AND  

STATISTICAL STANDARDS”53 

                                                        
51 Supporting Statement for ICR 0648-0151, page 9, at 
http://www.cio.noaa.gov/itmanagement/pdfs/0151ext_13.pdf .   
52 This BSEE ICR is discussed in detail at pages 6-8 of the CRE paper, at 
http://www.thecre.com/forum13/wp-
content/uploads/2013/03/State_of_Marine_Sound_Regulation1.pdf  
53 The quoted language is from Page 5, at https://s3.amazonaws.com/sitesusa/wp-
content/uploads/sites/212/2014/01/PRAPrimer_04072010-2.pdf .   See 

https://www.cio.noaa.gov/itmanagement/pdfs/0151ext_13.pdf
https://www.thecre.com/forum13/wp-content/uploads/2013/03/State_of_Marine_Sound_Regulation1.pdf
https://www.thecre.com/forum13/wp-content/uploads/2013/03/State_of_Marine_Sound_Regulation1.pdf
https://s3.amazonaws.com/sitesusa/wp-content/uploads/sites/212/2014/01/PRAPrimer_04072010-2.pdf
https://s3.amazonaws.com/sitesusa/wp-content/uploads/sites/212/2014/01/PRAPrimer_04072010-2.pdf
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The Information Quality Act is part of the PRA, which is OMB/OIRA’s ICR authority. 54 

The PRA is also a primary source of OMB/OIRA’s authority for their Guidance 

Document Bulletin and implementing memorandum;55 and their Peer Review 
Bulletin.56  
 
Executive Order 12866 and the President’s January 30, 2017 Order on Reducing 
Regulation and Controlling Regulatory Costs authorize OMB to ensure agency 
compliance with the Orders’ regulatory review provisions.57 

 

NOAA/NMFS’ mandatory Application for MMPA Take Permits and Reporting 

requirements requires use of the Acoustic Guidance to collect and disseminate 

information on Take estimates, purportedly under this ICR  0648–0151. 58  

 

NOAA/NMFS have repeatedly acknowledged that their Acoustic Guidance could affect 

this ICR, and have repeatedly solicited comment on the Guidance’s effect on this 

collection of information.59  

 

Consequently, OMB/OIRA have ample authority to review the Acoustic Guidance’s 

compliance with “applicable laws, regulations and policies related to…information 

quality” during OMB/OIRA’s review of this new ICR, which for the first time seeks 

                                                        
“Information Clearance Process,” at 
https://www.reginfo.gov/public/jsp/Utilities/faq.jsp; and 5 CFR 1320.18 (c) (“Each 
agency is responsible for complying with the information policies, principles, 
standards, and guidelines prescribed by OMB under this Act”). 
54 E.g., page 7, at 
https://www.justice.gov/sites/default/files/ust/legacy/2011/07/13/OMB_Bulletin
.pdf . 
55 72 FR 3432, 3433, col. 2-3 (Jan. 25, 2007) 
https://www.justice.gov/sites/default/files/ust/legacy/2011/07/13/OMB_Bulletin
.pdf  
56 Page 7, at 
https://www.justice.gov/sites/default/files/ust/legacy/2011/07/13/OMB_Bulletin
.pdf  
57 https://www.reginfo.gov/public/jsp/Utilities/EO_12866.pdf ; and 
https://www.whitehouse.gov/the-press-office/2017/01/30/presidential-
executive-order-reducing-regulation-and-controlling . 
58“Apply for an Industrial Take Authorization,” “What do I Include in my 
Application?” and Question 6, available online at 
http://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm . 
59 E.g., 81 FR 51694, 51699, col. 2 and 3 (Aug. 4, 2016), at 
https://www.gpo.gov/fdsys/pkg/FR-2016-08-04/pdf/2016-18462.pdf ; 81 FR 
67984, col. 3 (Oct. 3, 2016), at https://www.gpo.gov/fdsys/pkg/FR-2016-10-
03/pdf/2016-23743.pdf ; 2014 Supporting Statement  for this ICR ,page 9, at 
http://www.cio.noaa.gov/itmanagement/pdfs/0151ext_13.pdf . 

https://www.reginfo.gov/public/jsp/Utilities/faq.jsp
https://www.justice.gov/sites/default/files/ust/legacy/2011/07/13/OMB_Bulletin.pdf
https://www.justice.gov/sites/default/files/ust/legacy/2011/07/13/OMB_Bulletin.pdf
https://www.justice.gov/sites/default/files/ust/legacy/2011/07/13/OMB_Bulletin.pdf
https://www.justice.gov/sites/default/files/ust/legacy/2011/07/13/OMB_Bulletin.pdf
https://www.justice.gov/sites/default/files/ust/legacy/2011/07/13/OMB_Bulletin.pdf
https://www.justice.gov/sites/default/files/ust/legacy/2011/07/13/OMB_Bulletin.pdf
https://www.reginfo.gov/public/jsp/Utilities/EO_12866.pdf
https://www.whitehouse.gov/the-press-office/2017/01/30/presidential-executive-order-reducing-regulation-and-controlling
https://www.whitehouse.gov/the-press-office/2017/01/30/presidential-executive-order-reducing-regulation-and-controlling
https://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm
https://www.gpo.gov/fdsys/pkg/FR-2016-08-04/pdf/2016-18462.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-10-03/pdf/2016-23743.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-10-03/pdf/2016-23743.pdf
https://www.cio.noaa.gov/itmanagement/pdfs/0151ext_13.pdf
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approval to use the Acoustic Guidance to determine the information that will be collected 

under this new ICR. 

 

As demonstrated above, the Acoustic Guidance does not comply with  

 

   the OMB Guidance Document Bulletin and implementing memorandum; or, in the 
alternative, Executive Order 12866 and President Trump’s January 30, 2017 Order 
on Reducing Regulation and Controlling Regulatory Costs (depending on whether 
use of Guidance is required);  
 
      The OMB Peer Review Bulletin; and  
  
 IQA Guidelines. 
 
In light of the above, CRE requests that OMB/OIRA exercise their authority by taking 
whatever actions are necessary and appropriate to ensure that NOAA/NMFS’ 
Acoustic Guidance is not used or disseminated until and unless NOAA/NMFS 
demonstrate that the Guidance complies with all “applicable laws, regulations and 

policies related to…information quality,” including the ones discussed above. 

 

We further request that OMB/OIRA exercise their authority by taking whatever 
actions are necessary and appropriate to ensure that the Department of Commerce 
and all its units, including without limitation NOAA/NMFS, comply with the OMB 
Guidance Document Bulletin and implementing memorandum. Commerce et al. 
have apparently never complied with those requirements, even though they have 
been in effect for a decade or more. 
 

 
V. NOAA/NMFS’ ICR Supporting Statement Response to Comments Is  

Inaccurate and Incomplete  
 

 NOAA/NMFS state in their Supporting Statement response to comments that 
“monitoring of exclusion zones has nothing to do with information collection burden 
associated with an ITA application.”60 This statement is incorrect. 

NOAA/NMFS’ MMPA Application requires that the permit applicant submit 
monitoring and reporting plans as part of the applicant’s proposed offshore seismic 
exploration plans.  The reporting plan  

“should  discuss the results of the monitoring program and implementation 
of the mitigation measures, including…Number, species, and any other 
relevant information regarding marine mammals observed and 

                                                        
60 ICR Supporting Statement, page 8, at 
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201702-0648-
008 . 

https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201702-0648-008
https://www.reginfo.gov/public/do/PRAViewDocument?ref_nbr=201702-0648-008
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estimated exposed/taken during activities,” and “Assessment of the 
implementation and effectiveness of prescribed mitigation and 
monitoring measures.”61 

The “Number, species, and any other relevant information regarding marine 
mammals observed and estimated exposed/taken during activities” will be 
determined primarily by the Acoustic Guidance, which will be used to determine the 
area around the seismic vessel (i.e., the exclusion zone) where marine mammals 
might be “exposed/taken” if they enter into the area.  

NOAA/NMFS’ Take Permits always require exclusion zones based on NMFS’ acoustic 
standards, which are now set forth in the new Acoustic Guidance.62  
 
For example, the Department of Interior requires exclusion and monitoring zones 
based on NOAA/NMFS’ current acoustic standards. These zones and standards are 
legal requirements for obtaining a federal government lease and permission to 
perform offshore seismic in the Gulf of Mexico.63  BOEM explains:  
 

“Acoustic exclusion zone around vessels. All airgun seismic activities will 
be subject to an acoustic exclusion zone around vessels that will not allow 
those activities if marine mammals and sea turtles are present within the 
zone. This ensures that those animals are not exposed to sound pressure 
levels of 180 decibels or more -- the level that NOAA Fisheries [aka NMFS] 
has concluded may damage marine mammal hearing.”64  

 
NOAA/NMFS now want to replace their former 180-decibel acoustic standard with 
their new Acoustic Guidance, making the new Guidance the new legal requirements 
for MMPA leases and operating permits and the applications for them. In order to 
make that replacement, they need OMB/OIRA to approve this new ICR for the 
Acoustic Guidance.  
 
NOAA/NMFS’ Endangered Species Act (“ESA”) Biological Opinions and ESA Take 
Authorizations for offshore oil and gas seismic are other examples of required 
compliance with NOAA/NMFS’ new Acoustic Guidance. These NOAA/NMFS’ 
Opinions and Authorizations always contain “Terms and Conditions” that include 
“Non-discretionary” exclusion zones based on NOAA/NMFS’ acoustic standards.65 

                                                        
61 Apply for an Industrial Take Authorization,” What do I Include in my 
Application?” and Question 13, available online at 
http://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm . 
62  E.g., Incidental Harassment Authorization (May 2015 NMFS), at 
http://www.nmfs.noaa.gov/pr/permits/incidental/oilgas/sae_2015_iha.pdf . 
63 See, e.g., page 6, at https://www.boem.gov/BOEM-NTL-2016-G02/. 
64 https://www.boem.gov/Typical-Mitigation-Details/  (emphasis added). 
65 E.g., National Marine Fisheries Service Endangered Species Act Section 7 
Biological Opinion, page 10, at 

https://www.nmfs.noaa.gov/pr/permits/incidental/instructions.htm
https://www.nmfs.noaa.gov/pr/permits/incidental/oilgas/sae_2015_iha.pdf
https://www.boem.gov/BOEM-NTL-2016-G02/
https://www.boem.gov/Typical-Mitigation-Details/
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NOAA/NMFS explain in these ESA Opinions and Authorizations that NOAA/NMFS’ 
acoustic standards, which are now determined by the new Acoustic Guidance, “will 
be used as the exclusion zone (EZ) for marine mammals, as required by NMFS”:  
 

“The 180 dB re 1 µParms distance [the current NMFS acoustic standard] is 
the safety criteria as specified by NMFS (1995) as applicable to cetaceans 
under the MMPA. The 180 dB will be used as the exclusion zone (EZ) for 
marine mammals, as required by NMFS during most other recent L-DEO 
seismic projects (Holst and Beland 2008; Holst and Smultea 2008b; Holst et 
al. 2005a; Holt 2008; Smultea et al. 2004).”66 

In sum, NOAA/NMFS ask OMB/OIRA to approve a new MMPA Take Permit 
Application and new Reporting requirements. This new Application requires 
submission of monitoring and reporting data. These requirements include 
monitoring and reporting on how many, and what kind of, marine mammals enter 
MMPA permit-required exclusion zones. These exclusion zones are areas around the 
seismic vessel, the size of which are required to be determined by NOAA/NMFS’ 
new Acoustic Guidance. This new Guidance will drastically increase the size of the 
zones and the number of estimated takes. These zones may be too large to monitor 
using known methods and technology.  

Therefore, contrary to NOAA/NMFS’ Supporting Statement, “monitoring of 
exclusion zones” and the new Acoustic Guidance have a great deal to do with the 
information collection burden associated with an ITA application.  

 The Supporting Statement also ignores the fact that NOAA/NMFS’ new 
MMPA permit Application requires use of the Acoustic Guidance to estimate the 
number of marine mammal takes during the permitted operations. That estimate 
has to be reported to NOAA/NMFS along with the completed Applications.  That is 
another collection of information covered by this new ICR that NOAA/NMFS want 
OMB/OIRA to approve.  For the reasons stated above and below, this new ICR 
should not be approved without Terms of Clearance. 

 
 NOAA/NMFS’ Supporting Statement’s response to CRE’s comments also 
suggests that the oil and gas industry is unconcerned about the Acoustic Guidance. 
In fact, the affected industries have vigorously objected to NOAA/NMFS about the 
new Guidance and its impracticable burden on them.  For example, API and IAGC 
filed joint comments to NOAA/NMFS, which state: 
 

                                                        
http://www.nmfs.noaa.gov/pr/consultation/opinions/fpr-2015-
9142_nsf_south_atlantic_seismic_survey_bo_final_12.31.2015__1_.pdf . 
66 Page 10, at http://www.nmfs.noaa.gov/pr/consultation/opinions/fpr-2015-
9142_nsf_south_atlantic_seismic_survey_bo_final_12.31.2015__1_.pdf . 

https://www.nmfs.noaa.gov/pr/consultation/opinions/fpr-2015-9142_nsf_south_atlantic_seismic_survey_bo_final_12.31.2015__1_.pdf
https://www.nmfs.noaa.gov/pr/consultation/opinions/fpr-2015-9142_nsf_south_atlantic_seismic_survey_bo_final_12.31.2015__1_.pdf
https://www.nmfs.noaa.gov/pr/consultation/opinions/fpr-2015-9142_nsf_south_atlantic_seismic_survey_bo_final_12.31.2015__1_.pdf
https://www.nmfs.noaa.gov/pr/consultation/opinions/fpr-2015-9142_nsf_south_atlantic_seismic_survey_bo_final_12.31.2015__1_.pdf
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“One of the most extreme predictions from industry’s preliminary analyses 
shows the weighted guidance for high frequency cetaceans would result in a 
seismic survey vessel with a mid-size source maintaining up to a 1,500 
kilometer exclusion zone from the nearest high frequency 3 cetacean. This 
would result in an exclusion zone nearly three-thousand times greater than 
the 500 m exclusion zones that have been implemented with success in the 
Gulf of Mexico and globally, a clear sign that the revised guidance does not 
serve as a realistic benchmark let alone agree with the best available 
science.” 

 
*** 

 

“Finally, our primary concerns with the March 2016 revisions are the 
significant changes to the thresholds applicable to low frequency (LF) 
cetaceans. Sound produced by offshore oil and gas exploration and 
development activities is predominantly LF, yet the proposed changes in the 
draft guidance were undertaken without any meaningful comment or input 
from the industry to which they are most relevant. As noted in our March 
30th comments, the arbitrary revision of LF cetacean guidance is not 
consistent with the best available science. The revised weighting function, 
especially the slope of LF hearing, provides no lower limit for whale hearing 
and is inconsistent with all known vertebrate hearing performance data. The 
auditory curve and weighting functions that result from the draft Guidance 
exhibit an anomalous LF slope that differs from all other marine mammal, 
human, and other mammalian hearing curves, as well as from the slopes of 
both the rejected and cited references for modeling hearing in LF cetaceans. 
This outright rejection of the best available scientific evidence in favor of an 
unwarranted and unsupported extra layer of ‘precaution’ is not in keeping 
with the principles of science-based regulation.  

 
*** 

“The draft Guidance is difficult and costly to implement, even by reasonably 
expert users.”  

*** 
“[W]e strongly urge NMFS to delay issuance of final Guidance and reissue a 
draft for sufficient public review and comment which incorporates and 
responds to the analysis we have provided, along with a user guide and 
implementation tools as promised.”67 
 

To our knowledge, NOAA/NMFS have never responded to these Industry comments.  
 

                                                        
67 IAGC and API Comments to NMFS (June 27, 2016), pages 2-3, at 
http://thecre.com/pdf/160627%20-
IAGC_API_Acoustic_Guidelines_Letter_to_NMFS-FINAL.pdf . 

https://thecre.com/pdf/160627%20-IAGC_API_Acoustic_Guidelines_Letter_to_NMFS-FINAL.pdf
https://thecre.com/pdf/160627%20-IAGC_API_Acoustic_Guidelines_Letter_to_NMFS-FINAL.pdf
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Finally we note that OMB/OIRA is not limited to reviewing the financial burden of 
this new ICR. OMB/OIRA must also review “the extent to which the information 
collection is consistent with applicable laws, regulations, and policies related to 
privacy, confidentiality, security, information quality, and statistical standards.”68 
 
As demonstrated above, NOAA/NMFS’ new ICR request does not pass this test 
without the Terms of Clearance and other actions we have requested.   
 
We will be contacting you to discuss this matter. 
 
                                                                       Respectfully submitted, 
 
 
 
          
                                                                       
                                                                         Jim Tozzi 
                                                                         Member, CRE Board of Advisors 

 

 

                                                        
68  Page 5, at https://s3.amazonaws.com/sitesusa/wp-
content/uploads/sites/212/2014/01/PRAPrimer_04072010-2.pdf (footnotes 
omitted). 

https://s3.amazonaws.com/sitesusa/wp-content/uploads/sites/212/2014/01/PRAPrimer_04072010-2.pdf
https://s3.amazonaws.com/sitesusa/wp-content/uploads/sites/212/2014/01/PRAPrimer_04072010-2.pdf

