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Good morning, Mr. Chairman and distinguished members of the Subcommittee.  My name is 
Georgie Blackburn and I am pleased to be here today on behalf of the American Association for 
Homecare, where I serve on its board of directors and executive committee. 
 
I am also vice president of government relations and legislative affairs for Blackburn’s—an 
independently owned home medical equipment company based in the Pittsburgh metropolitan 
area for over 70 years. My homecare company offers products and services specifically tailored 
to each patient encompassing all levels of medical equipment, pharmacy, respiratory therapy, 
support surfaces, power mobility, specialty products, bariatric equipment and medical supplies. 
 
The American Association for Homecare (AAHomecare) is the national association representing 
the interests of home medical equipment providers.  AAHomecare members include a cross-
section of manufacturers and providers that make or furnish home medical equipment, 
prosthetics, orthotics and medical supplies to Medicare beneficiaries in their homes.  Our 
members are proud to be part of the continuum of care that assures that Medicare beneficiaries 
receive cost-effective, safe, and reliable homecare products and services in their homes. 
 
Overview 
 
The Association welcomes the scrutiny of this Subcommittee hearing to re-examine the 
Medicare durable medical equipment, prosthetics, orthotics and supplies (DMEPOS) bidding 
program and its impact on patients and providers who furnish high quality homecare equipment 
and services to millions of Americans. 
 
Since the last hearing before this Subcommittee in June 2008, Congress legislatively delayed the 
bidding program for a period of 18-24 months and directed the Centers for Medicare & Medicaid 
Services (CMS) to address the troublesome and problematic results from the first round of 
bidding. 
 
But instead, CMS made as few changes as was possible under the law in order to issue a rule 
quickly on the final day of the previous administration with no structural changes to the flawed 
program. In rolling out the program in this manner, there has been no opportunity for any public 
comment or evaluation of the problems that plagued round one throughout 2008. Late last year, 
the Agency also disbanded the advisory body, the Medicare Program Advisory and Oversight 
Committee (PAOC), which Congress mandated to advise CMS on the program.  While the 
PAOC is now being reconstituted, it has never met to review the problems that hampered the 
initial roll-out of the program or to consider any public input on changes made by the Medicare 
Improvements for Patients and Providers Act of 2008 (MIPPA).  
 
The bid program as currently constituted: 
 

• Eliminates approximately 90 percent of homecare providers in a marketplace; 
 

• Lowers quality and access to care for seniors and people with disabilities; 
 

• Reduces competition and limits choice by shutting out the majority of qualified 
providers; 
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• Ignores the fact that the home medical sector is the slowest-growing portion of 

Medicare; 
 

• Fails to understand the reality of how home medical equipment and services are 
provided. 

 
We believe that the efforts by CMS to hastily re-implement this program will have deleterious 
and long-lasting results for all homecare providers and patients.  Congress must permanently 
suspend the Medicare bidding program for home medical equipment and services in order to 
prevent reduced access to care for beneficiaries and diminished quality of care. Providers of 
home medical equipment face serious disruption to their businesses if competitive bidding 
becomes the primary mechanism for Medicare to set reimbursement rates. 
 
Impact on Small Home Medical Equipment Providers 
 
Competition is an American hallmark.  Homecare providers currently compete on the basis of 
quality service, as providers are reimbursed according to Medicare’s fee schedule. Yet, this 
CMS-designed program is anti-competitive and fundamentally flawed.  It will eliminate 90 
percent of the homecare providers—typically small, family-owned businesses—in any 
marketplace where it is implemented.  Analyses conducted by CMS show that the Agency is 
anticipating that the upcoming roll-out of the revised bidding program will result in less than 400 
companies to provide services in these areas.  Currently, 4,127 companies service Medicare 
beneficiaries in the nine metropolitan statistical areas (MSAs).  
 
In our view, the program will consolidate the market in the hands of a few through a selective 
and restrictive contracting process.  It constitutes a government-mandated consolidation of the 
marketplace that will lead to significant job losses precisely at a time where the government is 
making efforts to stimulate job creation. 
 
Further, a program whose primary selection criterion is product price represents a “race to the 
bottom” that will jeopardize quality and access to care for millions of Medicare beneficiaries.  
The Association has predicted these outcomes since the program’s inception. Several economic 
studies also have anticipated similar results.  These predictions became reality when the program 
was implemented for two weeks in July 2008, when Congress had to step in and delay the 
program. 
 
Program Flaws That Precipitated Congressional Delay 
 
The initial roll-out of the bidding program in July 2008 produced troubling results for the home 
medical patients and for the providers that were unfairly excluded from Medicare as a result of 
the first round of bidding. As a result, Congress enacted MIPPA, which included a delay and 
reform of the bidding program in order to improve the process, establish quality measures, and 
make other needed reforms. During the implementation of Round One, before passage of MIPPA, 
numerous problems were encountered including: 
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• Disruption to patient services – Patients were forced to go to multiple, unfamiliar 
providers for different items and services; 

 
• Greater costs to Medicare due to longer hospital stays – Due to delayed hospital 

discharges, unnecessary emergency room visits, patient confusion and disruption. 
 

• Erroneous disqualifications – Nearly two-thirds of accredited providers that submitted 
bids were disqualified based on CMS errors and non-substantive reasons; 

 
• Non-local providers – Providers with no history of servicing a geographic region or no 

business operations in a bidding area were awarded contracts;  
 

• Inexperienced/unlicensed providers – Providers were awarded contracts for equipment 
and services they had never provided before or that they were unlicensed to provide; and 

 
• Desperation bidding – Structural flaws in the bidding program caused providers to 

submit artificially low bids because they were faced with the threat of losing their 
businesses if not awarded a contract. Winning contracts were viewed by many as 
commodities that could be sold.   

 
Several of these issues were addressed by MIPPA, such as notification to the provider of missing 
financial documentation to ensure companies are not inappropriately disqualified, as well as a 
requirement that any provider must notify CMS of its subcontracting arrangements to provide 
care to ensure that an entity is appropriately accredited.  But most of the problem areas will arise 
again if the program is re-launched. 
 
The following is a snapshot of the first round of this bidding program gathered from CMS data: 
 

• A total of 2.6 million eligible Medicare beneficiaries will be impacted in the first 9 
markets of the bidding program; 

 
• A total of 4,127 homecare companies currently serve the first 9 markets; 
 
• A total of 1,335 contracts from 376 unique homecare companies were awarded in the first 

phase of the program last year.  This means that 3,751 companies did not “win” contracts 
and thus were barred from providing bidded items and services to Medicare beneficiaries.  
Since the average home medical equipment company typically does about 40 percent of 
its business with Medicare, the loss of Medicare as a revenue source will lead to serious 
financial difficulties and outright closures for the vast majority of these companies 
because they cannot survive for the three-year contract period; 

 
• The ratio of beneficiaries to providers would have increased by 339 percent in the 

aggregate across program areas.  This will greatly overwhelm the patient referral system, 
reducing access to care and result in increased hospital stays since “winning” providers 
may be unable to handle the increased patient load; 
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• Nearly 1/5th of all beneficiaries on oxygen—223,900 patients—will be impacted in the 
first phase of the program; 

 
• A total of 143,400 diabetic patients could be forced to switch providers and use lower-

quality glucose monitoring devices; 
 
• A total of 214,000 patients on tube feeding could be forced to switch providers, and the 

winning supplier list is likely to be too small to accommodate a large influx of 
transitioning patients; 

 
• In an informal test of the program, 133 referrals made to winning suppliers in six of the 

bidding areas resulted in: 
 

o Over half of referrals to contracted providers were turned down for various 
reasons related to their inability to serve the patients; 

 
o Over 60 percent of referrals for patient services that were made to contracted 

providers resulted in untimely delivery; suppliers responded that they could not 
provide same day service (same-day is expected by referral agents); and 

 
o Over 40 percent of referrals could not be serviced due to contracted providers’ 

inability to service patient’s zip codes or not answering the telephone at all. 
 
Beneficiary Access Problems 
 

• In Miami, pulmonologists reported being told that oxygen services could not be delivered 
for 2-3 days by winning contractors. Prior to July 1, standard delivery timeframe to 
patients had been 2-4 hours; 

 
• In Riverside, CA, 100 percent of out-of-state contract winners for CPAP/Bi-level sleep 

therapy equipment had rejected referrals, stating that they “don’t service the area” or 
“that’s too far”; 

 
• In Kansas City, 27 percent of referrals (i.e. orders) placed for walkers, enteral, oxygen or 

CPAP equipment and services had resulted in contract providers refusing those referrals 
because they could not service the area or did not have the equipment. 

 
o Five of the 11 contract suppliers contacted in the Kansas City CBA had no local 

office; this was the reason offered in two of the turndowns.  The remaining 
providers stated they could only drop-ship the products and that it could take 
between several days and two weeks; 

 
o An out-of-state contract provider from California told Kansas City and Pittsburgh 

referral sources that they were not sure they could supply a walker to patients in 
those CBAs, but if so, it would be shipped by UPS and could take 10-12 days to 
deliver; 
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o One enteral nutrition contract provider said they only supply nursing homes–not 

homecare patients; 
 

o One provider for the walker product category said they only service one small 
town in Kansas and cannot accept referrals across the Kansas City metro area.  

 
• In Charlotte, based on 23 referrals that were transmitted to contract providers for CPAP, 

enteral, liquid oxygen and oxygen equipment and services, contract providers said “no” 
30 percent of the time, and another 30 percent of referral contacts resulted in no answer at 
the business’ phone number.  Of the 30 percent of oxygen referrals turned down by 
winning providers in Charlotte: 

 
o 57 percent of the refusals were due to an out-of-state, contract supplier not having 

a state license to provide oxygen in North Carolina; 
 

o 14 percent were due to the patient being located “too far” away in the CBA; 
 

o 28 percent were due to the supplier not having the product in-house or having 
decided not to provide liquid oxygen--despite the Medicare mandate that 
providers supply all HCPCS products. 

 
• All out-of-state winners for CPAP are determined to drop-ship the devices to patients in 

North Carolina which is a clear violation of the North Carolina State Respiratory Care 
Board. 

 
Association Concerns with Interim Final Rule  
 
In June 2008, the House Subcommittee on Health of the Committee on Ways and Means held a 
hearing examining the competitive bidding program.  Testifying before the Subcommittee, CMS 
Administrator Kerry Weems told the panel that changes to the program were not necessary.   
 
Congress disagreed and passed MIPPA.  MIPPA contained provisions that would require CMS 
to go through the complete rulemaking process to address problems with the bidding program.  
 
An 18 to 24-month delay was required for CMS to publish a proposed rule and ensure that 
comments received during the comment period would be taken into account. The homecare 
sector paid for the delay with a significant fee schedule payment cut on all competitively bid 
items--9.5 percent--which began on January 1 of this year. 
 
However, instead of taking the required time to redraft the rule, CMS moved swiftly to restart the 
program and issued an interim final rule just six months after MIPPA was enacted.  The speed 
with which this rule has been reissued and lack of public deliberation again raise serious 
fundamental questions about the program. 
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The following examples are questions about the process and the willingness of the Agency to 
engage in public debate: 
 

• Lack of adequate changes to bidding – CMS has done the bare minimum to comply 
with MIPPA, which affects healthcare for millions of beneficiaries. Because Round One 
of the government-mandated consolidation program was fraught with flaws, the new rule 
raises serious questions about due process, fair selection of providers, and patient access 
to care. 

 
• No input from stakeholder advisory committee – When Congress enacted the program, 

it mandated that CMS create a Program Advisory and Oversight Committee (PAOC) 
composed of homecare stakeholders to provide guidance on implementation of the 
program. Since MIPPA was passed, CMS disbanded the PAOC and drafted an interim 
final rule with no PAOC input. 

 
• No public input – The effective date of the interim final rule is February 17, 2009—just 

30 days after publication, leaving no opportunity for CMS to receive comments from 
industry stakeholders to incorporate into a final rule before the program is re-launched. 

 
• Abuse of the system and inappropriate rulemaking process –The issuance of interim 

final rules is generally reserved for healthcare emergencies.  This clearly was neither such 
a case nor the intent of Congress in enacting the delay. 

 
Additional Association Concerns 
 
CMS has never fully explored fundamental problems that occurred during the first round of the 
program.  We have the following concerns that CMS has never ventured to address:  
 

• There was significant variation in bid rates for the exact same product billing codes 
across bidding areas.  This issue has never been evaluated to determine if the allowables 
set under the program were appropriate.   

 
• Homecare companies that had no experience providing patients with a product category 

or were not located in the MSA were offered winning contracts.  These issues have never 
been vetted to determine the effects of this methodology on beneficiaries. 

 
• There was no transparency related to the evaluation of the bidding packages.  CMS has 

never come forth with its methodology to review a complex bidding package.  There is 
no confidence that the staff charged with this critical responsibility have the expertise and 
experience to evaluate a provider’s submitted material that would make it eligible and 
viable to serve the marketplace. 

 
• CMS has never explored the financial impact the program would have on a company that 

previously provided the full complement of bidded items to Medicare beneficiaries but 
“won” only one or two product categories.  If a company provided hospital beds, walkers, 
CPAP and oxygen therapy but only “won” the walker category, we believe that any non-
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specified volume increase in walker orders would not be able to make up for lost business 
in its other core lines of business. 

 
• In a related bidding problem, since the contract offered by CMS to homecare companies 

has no volume guarantee, it is impossible for a homecare company to submit an accurate 
bid under the program.  The program creates an environment of “irrational bidding” by 
creating circumstances where providers had the choice of submitting a bid or losing their 
business.  It is our understanding that some providers submitted bids to practice or to 
“win” a contract and sell that contract to another provider in the marketplace. The 
contract in this case becomes a commodity to buy and sell through the bidding process. 

 
• CMS touted that the program worked because 63 percent of the “winners” under the 

program met the definition of a small provider.   CMS has never evaluated why large 
companies who can reasonably be assumed to have economies of scale, stronger 
purchasing power, and the ability to determine costs more accurately than smaller 
companies were not the predominant “winners.”   

 
• CMS’ Interim Final Rule (IFR) to re-implement the program indicates that it will be 

issuing “sub-regulatory guidance” on a number of facets contained in the IFR. The 
homecare community has little confidence that CMS will issue these directives in a 
timely and appropriate way that allows for public input.  A key concern arising during the 
run-up to implementation last year was inaccurate and conflicting guidance provided by 
the contractor and CMS personnel.  

 
Anti-Fraud and Abuse 
 
During the debate on the program last year, CMS frequently cited that the program was an anti-
fraud and abuse mechanism.  This characterization is incorrect.  It is, rather, simply a payment 
mechanism.  We believe that the reason CMS called the selective and restrictive contracting 
program a fraud deterrent was to make it more difficult for policymakers to question the 
underpinnings of program.   
 
The Association has no tolerance for fraud as it wastes scarce Medicare resources. We have, 
therefore, developed a 13-point anti-fraud and abuse plan aimed at routing out fraud and abuse 
from the DMEPOS category and look forward to discussing our proposal with this Committee 
and other policymakers.   
 
However, CMS and its contractors must shoulder the primary responsibility on permitting fraud 
and abuse to persist.  The Agency can most effectively stop fraud in its tracks through better 
oversight and management of its subcontractor, the National Supplier Clearinghouse (NSC).  The 
NSC is charged with granting Medicare DMEPOS billing privileges to homecare providers.  
CMS must require the NSC to fulfill its mandate and only grant billing privileges to legitimate 
homecare providers. 
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Conclusion 
 
Homecare is the most cost-effective model when compared to any other institutional health care 
setting.  Additionally, homecare companies contribute to local economies.  Providers of medical 
equipment are part of the continuum of care; they deliver, setup, and educate the patient and 
caregiver, monitor compliant use, and answer emergency calls 24 hours a day. 
 
The latest federal data shows that spending on home medical equipment is again the slowest-
growing sector in Medicare, with homecare proving to be one of the smallest sectors, 
constituting $7 billion out of the $431 billion Medicare budget.  Medicare spending for home 
medical equipment increased only 0.75 percent over the previous year for which data is available 
(2006), while Medicare spending generally increased by a full 6.1 percent. 
 
The CMS-designed DMEPOS competitive bidding program is anti-competitive.  It will result in 
thousands of small business failures.  It will result in thousands of job losses across the country.  
It will limit access to homecare products and services.  It will reduce the quality of care provided 
to Medicare beneficiaries.  And it will likely result in higher costs for the Medicare program as 
hospitalizations and admissions to long-term care facilities increase. 
 
The Association strongly recommends that Congress act promptly to permanently suspend the 
bidding program.  Until this can occur, we ask that Congress request that the current 
Administration rescind the rule before it can permanently harm the homecare sector and 
Medicare beneficiaries we serve. 
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